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Appendix I- Regulatory and Permitting Requirements,   
Review of Potential Requirements and Complexity 

  
 

 
I. Introduction 

 
IID is pursuing the development of the capital project alternatives to augment their current Water 
Supply Portfolio for future non- agricultural water needs.  The environmental review and permitting 
processes anticipated for the IID Projects may be quite complex.  This review provides an overview and 
description of the federal, state, and local permit environment and the likely permitting and approval 
requirements that could be triggered by the proposed project alternatives.  The purpose is to lay a 
foundation for a relative comparison of the permitting and approval complexity for each of the project 
alternatives.  Potential regulations, regulatory agencies, and approvals for the IID projects are presented 
in Table 1.  The potential triggers are listed in Table 2.  Based on prior experience and the details of each 
proposed project alternative, GEI/B-E evaluated how the triggers would apply to the various project as a 
gage of relative complexity of the permit and approval process.  As such, this will be a relative 
comparison.  Once an alternative or alternatives have been selected, a more comprehensive review of 
the environmental compliance and regulatory permitting strategy should be developed and is 
recommended.  
 

II. Overview of Laws and Regulations   
 
This section provides a summary of the current and future regulations that are likely to affect water 
projects within California, particularly to those developed for IID through the IID Plan and proposed for 
implementation within IID’s service area.   The purpose is to provide a basis for quickly comparing the 
relative complexity of permitting and approvals for the project alternatives being proposed.  The 
information and research were conducted to support the application of the project alternatives ranking 
and screening criteria.  
 

A. Federal Agencies and Regulations  
 
Federal agencies are responsible for implementing and enforcing the statutes legislated by the United 
States Congress.  

 
The Clean Water Act. The 1972 amendments to the Federal Water Pollution Control Act (known as the 
Clean Water Act or CWA) provide the statutory basis for the National Pollution Discharge Elimination 
System (NPDES) permit program and the basic structure for regulating the discharge of pollutants from 
point sources to waters of the United States. In California, the state has been authorized to implement 
CWA programs, however, USEPA still retains oversight responsibilities.  
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The Safe Drinking Water Act. The Safe Drinking Water Act (SDWA), announced by Congress in 1974, 
amended in 1986 and 1996, establishes a Federal program to monitor and increase the safety of the 
nation’s drinking water supply (The Safe Drinking Water Act). The SDWA authorizes the USEPA to set 
and implement health based standards to protect against both naturally occurring and man-made 
contaminants in drinking water. The USEPA is also responsible for assessing and protecting drinking 
water sources; protecting wells and collection systems; making sure water is treated by qualified 
operators; ensuring the integrity of distribution systems; and making information available to the public 
on the quality of their drinking water.  
 
The Resource Conservation and Recovery Act (RCRA). In 1976, the U.S. Congress enacted the Resource 
Conservation and Recovery Act (RCRA, Public Law 94-580) (DOE Environmental Policy & Guidance). 
RCRA established a system for managing non-hazardous and hazardous solid wastes in an 
environmentally sound manner.  
 
The Superfund Amendments and Reauthorization Act. The Superfund Amendments and 
Reauthorization Act (SARA) amended the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA) on October 17, 1986 (The Superfund Amendments and Reauthorization Act).  
 
The Endangered Species Act. The Endangered Species Act (ESA) of 1973 provides a program for the 
conservation of threatened and endangered plants and animals and the habitats in which they are found 
(U.S. Fish and Wildlife Service 2004). The USFWS maintains the list of endangered species and 
threatened species.  

 

B. California Agencies and Regulations Pertinent to Desalination 
 
California Department of Health Services. The California Department of Health Services (DOHS) 
administers all provisions relating to the regulation of drinking water to protect public health.  
California’s Safe Drinking Water Act requires DOHS to administer laws relating to drinking water 
regulation, including setting and enforcing both federal and State drinking water standards, 
administering water quality testing programs, and administering permits for public water system 
operations.  The standards established by DOHS are found in Title 22 of the California Code of 
Regulations. 
 
The DOHS is responsible for ensuring that all public water systems are operated in compliance with 
drinking water regulations.  For many small water systems (2-200 connections), DOHS has delegated 
primary responsibility for the administration and enforcement of these standards to local county health 
departments.    Current drinking water regulations include both primary and secondary standards.  
Compliance with primary standards is mandatory, because these standards are based on potential 
health effects on water users.  The primary standards define maximum concentration levels (MCLs) that 
cannot be exceeded by any public water system.  All standards except turbidity are applicable at the 
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water user’s tap.  Secondary standards are those parameters that may adversely affect the aesthetic 
quality of drinking water, such as taste and odor.  These standards are not federally enforceable, 
although DOHS does reserve the right to enforce secondary standards if warranted.  
 
The Surface Water Treatment Rule (SWTR), established by the USEPA in 1982, is important if surface 
water will be used as a drinking water supply.  The SWTR specifies treatment requirements and 
performance standards for approved treatment processes and disinfection, as well as minimum 
standards for treatment facility design, operation, and reliability. 

 
California Department of Transportation. Encroachment permits are required from the California 
Department of Transportation (CalTrans) for any utility alignments crossing State highways. 
 
California Department of Water Resources. The California Department of Water Resources (DWR) was 
established to conserve and develop California’s waters.  DWR manages an expansive system of 
aqueducts, dams, reservoirs, and pumping and power plants that deliver water for municipal, industrial, 
agricultural, and recreation beneficial uses and that support fish and wildlife protection and 
enhancement.  One responsibility of the DWR is to plan, design, construct, operate, and maintain the 
State Water Resource Development System. 
 
State Lands Commission.  The State Lands Commission (SLC) is the agency responsible for managing 
nearly 4 million acres of land underlying the State's navigable and tidal waterways.  Known as “sovereign 
lands,” these lands include the beds of: (1) more than 120 rivers, streams, and sloughs; (2) nearly 40 
non-tidal navigable lakes; (3) tidal navigable bays and lagoons; and (4) tide and submerged lands 
adjacent to the entire coast and offshore islands of the State from the mean high tide line to 3 nautical 
miles offshore. 
 
The SLC maintains its sovereign lands in Public Trust. Public Trust resources can only be used for public 
purposes consistent with provisions of the Public Trust Doctrine such as fishing, water-dependent 
commerce and navigation, ecological preservation, and scientific study.  The SLC seeks cooperation of 
other agencies with authority over public trust resources. 
 
State Water Resources Control Board and Regional Water Quality Control Boards. Under the Porter-
Cologne Water Quality Control Act, the State Water Resources Control Board (SWRCB) has the ultimate 
authority over water rights and water quality policy of the State.  In accordance with its water rights 
responsibilities, the SWRCB has the authority to amend water rights.  Under the California permit 
system, once a permittee has completed construction of a diversion structure and applied the water to 
beneficial use, the SWRCB investigates to confirm completion and compliance.  The SWRCB will issue a 
license confirming the amount of water found to have been perfected by reasonable beneficial use 
subject to the terms and conditions included in the permit and required by statute and California case 
law. 
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The SWRCB and the nine Regional Boards are the principal agencies with the primary responsibility for 
protection of beneficial uses of water, with a mission to preserve, enhance, and restore the quality of 
California's water resources.  The Regional Boards were established to oversee water quality on a daily 
basis at the local/regional level.  The basis for protecting water quality is through regulation of activities 
or factors that could affect the quality of waters of the State.  The Regional Boards are authorized to 
regulate discharges to protect ground and surface water quality though issuance of NPDES permits, 
WDRs, and follow-up enforcement actions. 
 
All dischargers of waste must submit a report of waste discharge to the appropriate Regional Board.  
Waste discharges into surface waters are subject to NPDES permitting.  Discharges to land and 
subsequently to groundwater are subject to the WDRs.  Regional Boards are authorized to take a variety 
of enforcement actions to obtain compliance with an NPDES permit or waste discharge requirements, or 
to correct discharges without a permit. 
 
The CWA Section 401 Water Quality Certification gives the State authority to review proposed dredge or 
fill (of wetlands) activities requiring a Section 404 federal permit or other federal permits, such as for 
Rivers and Harbors, in and/or affecting the region’s waters.  Section 401 of the federal Clean Water Act 
requires that state water quality standards not be violated by the discharge of fill or dredged material 
into waters of the United States.  The Corps will not issue a Section 404 permit until the state, through 
the SWRCB and RWQCB, has issued a certification (or a waiver of certification) of compliance with state 
water quality standards. The Regional Boards can grant, deny, or condition certification of federal 
permits or licenses that may result in a discharge to waters of the U.S.  Some SWRCB’s have adopted a 
GENERAL PERMIT for DISCHARGES WITH LOW THREAT TO WATER QUALITY, which allows low threat 
discharges, including small desal facilities (discharge of up to 0.5 MGD) to file for coverage under the 
general permit. 
 
Sections 2081 and 2090 of the California Fish and Game Code (California Endangered Species Act- 
CESA). CESA prohibits the “take” of plant and animal species designated by the California Fish and Game 
Commission as either endangered or threatened.  Take includes hunting, pursuing, catching, capturing, 
killing, or attempting such activity.  No special distinction is made in CESA between state-owned and 
private property.     
 
State Historic Preservation Officer Consultation under Section 106 of the National Historic 
Preservation Act. Section 106 of the National Historic Preservation Act (NHPA) requires an agency to 
coordinate with the State Historical Preservation Office (SHPO) and the Advisory Council on Historic 
Preservation (ACHP) regarding the effects a project may have on properties listed, or eligible for listing, 
on the National Register of Historical Places (NRHP).   
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Other State Laws and Regulations 
 
Other laws and regulations that may be applicable to the water projects developed for IID through the 
IID Plan and proposed for implementation within IID’s service area include the California Environment 
Quality Act (CEQA) of 2003 (amended in 2004). 
 

C. Local Entities and Regulations 
 
Air Pollution Control Districts (APCD). The California Air Resources Board (CARB) and air pollution 
control districts, established pursuant to State law and consistent with requirements of federal law, are 
the principal public agencies responsible for the establishment of ambient air quality and emission 
standards and air pollution control programs.    The APCD issues ‘Clean Air Act - Authority to Construct 
and Permit to Operate’ permits to construct or modify a facility that may emit air pollutants from a 
stationary source into the atmosphere and to operate a facility.    
California Land Conservation Act (Williamson Act) (California Government Code 51200-51295).  
 
County Health Departments. The California Department of Health Services is responsible for ensuring 
that all public water systems are operated in compliance with drinking water regulations. In many 
instances, the DOHS has delegated primary responsibility for the administration and enforcement of 
these standards for small water systems (2 to 200 connections) to local county health departments.  
Related activities carried out by the county health departments encompass regulation of drinking water 
systems, treatment, well construction, and wastewater reclamation. 
 
City/County Agencies and Planning Commissions. Local city or county agencies can also exercise 
regulatory authority over development at inland locations.  Any proposed inland facilities would be 
subject to local zoning requirements, land use ordinances, growth management objectives, State and 
local environmental provisions, and other similar approvals, and would need to meet local requirements 
for public notices, hearings, appeals, or requests for information.   
 

III. Preliminary Review of Regulatory and Permitting Requirements – Desalination 
of Groundwater or Drainwater, Groundwater Recharge Facilities   

 
There are two major regulatory and permitting issues that relate to the planning and implementation of 
desalination plants.  The first issue relates to the development of the water sources, (i.e., brackish 
water), and the second issues relates to the discharge and disposal of the brine concentrate and other 
byproducts of the desalination plant.   Projects developed for IID through the IID Plan and proposed for 
implementation within IID’s service area covers a broad range of potential uses for desalinated water, 
including municipal and industrial uses, as well as other potential water supply augmentation 
applications.   Other uses which may not yet be well defined for near-term use of the proposed projects, 
such as groundwater recharge might also be considered. 
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This summary serves to provide an overview of federal agencies and federal regulations pertinent to 
desalination followed by an overview of state and local regulations related to desalination in California.   
In support of this review, GEI/B-E has created a regulatory and permitting matrix to facilitate IID’s 
reference to any future desalination project requirements (Attachment A).    
 

A. Federal Agencies and Regulations Pertinent to Desalination 
 
Federal agencies that has jurisdiction over various rules and regulations or have interest in the 
implementation of desalination technologies include such groups as the U.S. Environmental Protection 
Agency (USEPA), the U.S. Army Corps of Engineers (USACE), the U.S. Fish and Wildlife Service (USFWS), 
the U.S. Coast Guard (USCG), the U.S. Bureau of Reclamation (USBR), and the National Marine Fisheries 
Service (NMFS).  The latter of the group (USCG and NMFS) would not exercise authority within IID’s 
service area due to its inland location. 
 

Federal Laws and Regulations 
 
Federal laws that are pertinent to desalination include The Clean Water Act, The Safe Drinking 
Water Act, The Resource Conservation and Recovery Act, The Superfund Amendments and 
Reauthorization Act, The Endangered Species Act, and The Water Desalination Act.  Brief descriptions of 
the applicable laws are provided below. 
 
The Clean Water Act. Sections 402, 404, 316(a) and 316(b) of the CWA are particularly applicable to 
desalination. 
 
Section 402 requires the USEPA to develop and implement the NPDES program. The CWA gives 
USEPA the authority to set effluent limits on an industry-wide (technology-based) basis and on a water 
quality basis, which ensures the protection of receiving waters. Brine and concentrate disposal from 
desalination plants are regulated as a point source of pollution through the NPDES Permit Program. The 
CWA allows the USEPA to delegate the authority to state governments, enabling states to perform many 
of the permitting, administrative, and enforcement aspects of the NPDES Program. 
 
Section 404 of the CWA authorizes the USACE to issue permits for disposal of dredge or fill materials to 
U.S. navigable waters. If a desalination plant intends to construct, excavate, or fill navigable waters of 
the U.S., a permit must be obtained from the USACE to authorize such an action. Navigable waters may 
include streams, rivers, lakes, wetlands, and coastal waters. In addition, the USACE administers a 
permitting program under Section 10 of the Rivers and Harbors Act of 1899 to regulate obstructions to 
navigable waters (U.S. Army Corps of Engineers Regulatory Program).  
 
Any desalination facilities that would include a river diversion would likely require an individual 404 
permit.   Depending on the final alternative, a nationwide general permit may be applicable.   Canal or 
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other facility construction (e.g.; conveyance or distribution pipelines) could require 404 individual or 
nationwide permits if they cross rivers or disturb wetlands.   
 
Sections 316(a) and 316(b) of the CWA authorizes the USEPA to address issues related to discharging 
heated water into receiving waters. The regulation applies to desalination, particularly if the 
desalination plant is co-located with a power plant. Section 316(a) of the CWA addresses issues related 
to discharging heated water into receiving waters.   These sections of the CWA require the operator of 
desalination plants to mitigate any impacts that may occur due to discharge of heated water to receiving 
waters. 
 
The Safe Drinking Water Act. The SDWA applies to desalination plants that treat brackish groundwater 
for public consumption and to desalination plants that inject or discharge the brine into a source of 
water that may be used for public consumption. 
 
The Resource Conservation and Recovery Act (RCRA). RCRA applies to the disposal of the concentrate 
and brine discharge to receiving waters, as would be the case if a Project Alternative introducing brine 
directly into the canal is pursued.  It may also apply if there was to be transport and disposal of materials 
in an appropriately permitted landfill or hazardous materials disposal site.  
 
The Superfund Amendments and Reauthorization Act. The SARA applies to discharge from desalination 
plants if the discharge contains any substances found on the Extremely Hazardous Substances list 
described in Section 313 of SARA. 
 
The Endangered Species Act. The USFWS can require a desalination plant to prepare a formal biological 
opinion if the plant operation may impact the endangered species.  The ESA would come into effect for 
Project Alternatives considering the construction of a desalination plant located in the East Mesa area of 
the Imperial Valley.  It could also come into play if the brine was to be disposed in the Salton Sea or 
evaporation ponds where a listed species would use the site and be subject to ‘take”. 

 
B. California Agencies and Regulations Pertinent to Desalination 

 
California State agencies that have permit and approval authority over implementation of desalination 
include the Coastal Commission (CC), the State Lands Commission (SLC), the Department of Fish and 
Game (DFG), the Public Utilities Commission (PUC), the Department of Health Services (DHS),  the 
California Department of Transportation (CalTrans), and the State Water Resources Control Board 
(SWRCB). In the case of IID Proposed Project Alternatives, the CC would be exempt from regulatory 
oversight due to its inland location. 
 
California Department of Health Services. Under Title 22 of the California Code of Regulations, DOHS 
would regulate the operation of a desalination facility and would oversee the quality of the product 
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water produced but only in instances where the water would be used for potable water purposes.  
DOHS would be responsible for ensuring that the product water would meet the minimum 
recommended standards for contaminants in drinking water that has been established by USEPA. 
 
State Lands Commission.  SLC may become involved in the issues confronting the Salton Sea, either 
voluntarily or involuntarily, should the Project Alternatives be pursued that create an impact on the 
Salton Sea. The rise in the level of salinity and pollution relative to the amount of water that will 
continue to flow into the sea will trigger the management responsibility of SLC charged with the duty to 
protect natural resources and the wildlife that depend on those resources.  Their involvement would 
most likely occur if the Project Alternative involving brine disposal into the Salton Sea is pursued.  
Additionally, a land use lease may be required if pipeline alignments, intake or outfall pass through SLC 
lands, and a dredge permit is required if dredging occurs on SLC submerged lands or tidelands.   
 
State Water Resources Control Board and Regional Water Quality Control Boards. The proposed 
desalination plants would not require any changes to IID water rights permits in terms of changes to 
place, type or volume of use and there are not any water rights implications that would influence the 
siting of desalination facilities.   
 
Any of the desalination projects that would include action such as channel and facilities construction of 
diversions or pipeline river crossings could require 401 water quality certification.  A waiver of 
certification can take 30-60 days.  Certification, depending on the complexity of the issue, can take three 
to six months.  As a result, those desalination projects with diversions and river crossings would be more 
complicated to permit.  
 
Some desalination facilities are co-located with power plants that use once-through cooling water (OTC).  
For OTC systems, the Regional Board issues NPDES permits that must include findings of compliance 
with Clean Water Act Section 316(a) requirements regarding thermal discharges and 316(b) 
requirements regarding use of Best Technology Available (BTA) for cooling water intake structures.    
  
Sections 2081 and 2090 of the California Fish and Game Code (California Endangered Species Act- 
CESA). CESA would be applicable to IID proposed Desalination Plants and related facilities if a species 
listed as a candidate, threatened, or endangered under CESA may be present in the project area and a 
state agency is acting as lead agency for CEQA compliance (Section 2090) or the action may result in the 
“take” of a species listed under CESA (Section 2081).  No state agency would be a lead so only Section 
2081 would apply.   
 
Some of the desalination and related project proposed activities could be covered under the Water 
Conservation and Transfer Project HCP/NCCP, but it is likely that any major desalination facility would 
require a separate consultation process.   Facilities located in undisturbed areas will likely trigger greater 
scrutiny, for example pipeline alignments crossing BLM or state lands would likely require biological 
resources surveys and consultation.  Operations that would affect habitat such as could be related to 
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disposal of brine would also be more complicated that underground injection and this provides a basis 
for evaluating the relative permitability of a proposed project.  
 
Section 1600 Lake or Streambed Alteration Agreement are needed for those desalination collector 
pipelines or distribution pipelines or canals could require river crossings and this would trigger.  DFG 
regulates work that will substantially affect resources associated with rivers, streams, and lakes in 
California, pursuant to Fish and Game Code Sections 1600-1607.  Authorization (known as a Lake or 
Streambed Alteration Agreement) is required from DFG under Section 1601 for public projects and 1603 
for projects proposed by nonpublic entities prior to any action that substantially diverts, obstructs, or 
changes the natural flow of the river, stream, or lake, or uses material from a streambed.  Key project 
features that could trigger a need for compliance include any desalination or related project action that 
would involve any activity that will divert or obstruct the natural flow or change the bed, channel, or 
bank of any river, stream, or lake; actions that involve the use or alteration of any streambed material; 
and/or action that would occur within the annual high-water mark of a wash, stream, or lake.   
 
Any action of the proposed desalination and related project actions that would trigger procurement of a 
1601 permit would be relatively more complex.   For example, direct diversions from the New or Alamo 
Rivers would be more complicated that collecting drain water from a sump.  Most projects receive a 
Lake or Streambed Alteration Agreement within 1 to 2 months of DFG’s receipt of required information, 
assuming that an appropriate environmental review has been conducted, otherwise they can take much 
longer.    
 
State Historic Preservation Officer Consultation under Section 106 of the National Historic 
Preservation Act. Project features that trigger a need for compliance include any action that has federal 
involvement (permits, funding or federal agency involvement) and occurs in an area where properties 
may be listed, or may be eligible for listing, on the NRHP may be more complicated than those that do 
not.  Depending on the resources affected, the Section 106 process may take 6 months to 1 year.   It is 
not know which proposed desalination projects or related project activities could trigger SHPO 
consultation, require survey or have other related compliance issues.  This review would be deferred 
until a final project alternative is proposed.  
 

Other State Laws and Regulations 
 
The California Environment Quality Act (CEQA) of 2003 (amended in 2004) also contains provisions for 
desalination plant permitting (California Environmental Quality Act 2003).   It is likely that any of the 
desalination projects would require a full Environmental Impact Report.  
 
The brine discharge from a desalination plant is regulated through the NPDES permitting process and is 
enforced by the Regional Water Quality Control Boards. 
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C. Local Entities and Regulations 
 
Air Pollution Control Districts (APCD). Desalination facilities must obtain applicable permits for 
construction and, depending on their source of energy, for operation.  There could be significant issues 
with the APCD if brines are disposed in evaporation ponds if these ponds dry out and produce problems 
with wind borne particulates.  
 
California Land Conservation Act (Williamson Act) (California Government Code 51200-51295). Any 
desalination plants that would remove land from agriculture that is currently under a Williamson Act 
contract would have more issues related to permitting ad approvals than those that would not.   The 
Imperial County and the California Department of Conservation would be the key regulatory agencies.   
As such, those desalination facilities likely to affect Williamson act lands would have a lower relative 
score and thus have greater challenges with permitability.  
 
County Health Departments. County health departments are responsible for the regulatory oversight of 
all well construction in counties.  In the case of IID proposed Project Alternatives, DOHS would have 
ultimate oversight with respect to well field construction and deep well injection elements associated 
with the desalination plant. 
Many cities have local codes authorizing the county to issue well construction permits in their 
jurisdiction.  In most areas, well construction permit authorization is ministerial.  That is, if setback 
distances from potential contaminant sources (e.g., septic tanks, leach fields, and sewer lines) are met, a 
permit will be issued.   
 
Typically, county health departments grant construction and operation permits for desalination 
facilities, in consideration of potential public health concerns. 
 
City/County Agencies and Planning Commissions. Local city or county agencies can also exercise 
regulatory authority over development at inland locations, and thus can influence the planning of 
desalination facilities.  All the desalination plant configurations currently being evaluated are within 
Imperial County so the Imperial General Plan would apply to the siting and permitting of any 
desalination facilities proposed by IID and a conditional use permit would be required. 
 
 

IV. Preliminary Review of Regulatory and Permitting Requirements – Recycled 
Water   
 

A. California Agencies and Regulations Pertinent to Recycled Water 
 
State agencies that have jurisdiction over various rules and regulations or have interest in the 
implementation of recycled water projects include such groups as the U.S. Environmental Protection 
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Agency (USEPA), the California Department of Health Services (CDPH), and the State Water Resources 
Control Board (SWRCB).    All systems where recycled water is used are regulated by the SWRCB. Permits 
can be issued to the producer, distributor, or user of the recycled water (Water Code Sections 13263, 
13523, 13523.1). DHS is required to establish uniform statewide recycling criteria, which have been 
incorporated into Title 22 of the California Code of Regulations (Water Code Sections 13520-13521; CCR 
Sections 60001 et seq.).   The SWRCB must consult with DHS prior to issuing a permit, incorporate 
relevant provisions of the uniform criteria in Title 22 into the permit, and may incorporate other 
requirements recommended by DHS to protect public health. The provisions of Title 22 incorporated in 
the permits are enforced by the RWQCBs, not DHS. 
 
State statutes and regulations pertaining to the use of recycled water in California can be found in the 
California Water Code (CWC), California Code of Regulations (CCR), and California Health and Safety 
Code. Water quality control plans (basin plans) may also contain the recycled water use policy of 
individual regional water quality control boards (regional water boards). 
 

It is State policy to promote the use of recycled water to the maximum extent in order to supplement 
existing surface and ground water supplies to help meet water needs (CWC sections 13510-13512). One 
of the primary conditions on the use of recycled water is protection of public health (CWC sections 
13521, 13522, 13550(a)(3)). 
  
 Health and Safety Code.  The Health and Safety Code outlines the requirements for indirect potable 
reuse. The code states that the California Department of Health Services (DHS) shall not issue a permit 
to a public water system or amend a valid existing permit for the use of a reservoir as a source of supply 
that is directly augmented with recycled water unless the agency does all of the following: 
 

• Performs an engineering evaluation that considers the proposed treatment technology and 
finds that the proposed technology will ensure that the recycled water meets or exceeds all 
applicable primary and secondary drinking water standards and poses no significant threat to 
public health; and 
 
• Holds at least three public hearings in the area where the recycled water is proposed to be 
used, to receive public testimony on that proposed use. 

 
The Health and Safety Code also allows local health officials to maintain programs for the control of 
cross-connections and allows for the collection of fees from the water supplier to offset the costs of 
implementing the programs. The code also stipulates that all pipes designed to carry recycled water 
shall be colored purple or distinctively wrapped with purple tape. 

 
 California Water Code. The Water Code defines the terms associated with permitting and funding 
recycled water projects.   The Water Code also identifies uses of potable water that are considered a 
waste or an unreasonable use if recycled water is available and meets water quality requirements. The 
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Water Code further states that any public agency, including a state agency, city, county, city and county, 
district, or any other political subdivision of the state may require the use of recycled water if various 
requirements are met. Requirements vary from use to use. 
 
The Water Code includes the “Water Recycling Act of 1991.” Among other things, the Act established a 
statewide goal to recycle a total of 700,000 acre-feet of water per year by the year 2000 and 1,000,000 
acre-feet of water per year by the year 2010.  As of recent (February 17, 2009) a Recycled Water Policy 
was adopted which stipulates an Increase in the use of recycled water over 2002 levels by at least one 
million acre-feet per year (afy) and by at least two million afy by 2030. 
 
California Code of Regulations, Title 17. Title 17 outlines the requirements of a cross-connection control 
program, a necessary component for the implementation of a recycled water plant.   The program must 
include the following elements: 
 

• The adoption of operating rules or ordinances to implement the cross-connection 
Program; 
 • The conducting of surveys to identify water user premises where cross-connections are 
likely to occur; 
• The provisions of backflow protection by the water user at the user’s connection or 
within the user’s premises or both; 
• The provision of at least one person trained in cross-connection control to carry out the 
cross-connection program;  
• The establishment of a procedure or system for testing backflow preventers; and 
• The maintenance of records of locations, tests, and repairs of backflow preventers. 

 
In addition, the water supplier shall evaluate the degree of potential health hazard to the public water 
supply which may be created as a result of conditions existing on a user’s premises. The supplier is, 
however, not responsible for abatement of cross-connections which may exist within a user’s premises. 
At a minimum, the evaluation should consider: the existence of cross-connections, the nature of 
materials handled on the property, the probability of a backflow occurring, the degree of piping system 
complexity and the potential for piping system modifications. Special consideration is required for other 
types of users identified in the law. 
 
California Code of Regulations, Title 22. Title 22 serves as the source for laws relating to recycled water.   
Title 22 defines several categories of wastewater treatment and assigns acceptable applications for 
recycled wastewater within treatment categories which include: disinfected tertiary recycled water, 
disinfected secondary recycled water, primary (undisinfected)  recycled water.  
 
Depending upon the designated use of the recycled water effluent produced via the proposed Project 
Alternatives, IID would have to comply with the water quality requirements stipulated for each use (i.e. 
agricultural, industrial, landscape, etc.) 
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Department of Health Services.  The regional water boards must consult with and consider 
recommendations of the Department of Health Services (DHS) when issuing waste discharge/water 
recycling requirements (CWC section 13523). The DHS is statutorily required to establish uniform 
statewide recycling criteria for the various uses of recycled water to assure protection of public health 
where recycled water use is involved (CWC section 13521). DHS has promulgated regulatory criteria in 
Title 22, Division 4, Chapter 3, section 60301 et seq. of the CCR. DHS regulatory criteria include specified 
approved uses of recycled water, numerical limitations and requirements, treatment method 
requirements and performance standards. DHS regulations allow use of alternate methods of treatment 
in some cases, so long as the alternate methods are determined by DHS to provide equivalent treatment 
and reliability. 
 
The 1996 Memorandum of Agreement (MOA) between the Department of Health Services (DHS), State 
Water Resources Control Board, and the regional water boards on the use of recycled water allocates 
primary areas of responsibility and authority between these agencies. The MOA provides methods and 
mechanisms necessary to assure ongoing and continuous future coordination of activities relative to the 
use of recycled water in California. 
 
Recycled Water Master Permit Requirements (General Permit) 
 
The California Legislature has declared its intent to promote the use of recycled water. Recycled water is 
a viable resource and significant component of California’s water supply. When used in compliance with 
the Recycled Water Policy, Title 22, and all applicable state and federal water quality laws, the State 
Water Board finds that recycled water is safe for approved uses, and strongly supports recycled water as 
a safe alternative to potable water for such approved uses.   The General Permits was created and 
intended to satisfy the requirements of Water Code section 13552.5 and is intended for producers and 
distributors of recycled water for landscape irrigation uses.  
 
The General Permit is also intended to streamline the regulatory process for such uses of recycled water 
but may not be appropriate for all scenarios due to unique site-specific characteristics and conditions. 
For this Master General Permit, “recycled water” is limited to disinfected tertiary recycled water 
produced by a public entity at a municipal wastewater treatment plant, as defined in Water Code 
section 13625(b)(1) and section 13625(b)(2).    Landscape irrigation with recycled water is also a viable 
strategy to reduce potable water demand and to reduce the volume of water wasted after a single use.   
 
 National Pollutant Discharge Elimination System (NPDES) Permit /Waste Discharge Requirement 
Permit.   As authorized by the Clean Water Act (CWA), the National Pollutant Discharge Elimination 
System (NPDES) Permit Program controls water pollution by regulating point sources that discharge 
pollutants into waters of the United States. Point sources are discrete conveyances such as pipes or 
man-made ditches. Recycled Water Facilities would apply for either an individual NPDES Permit or seek 
coverage under the General Permit.  The process for obtaining the permit is:  
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The process begins when a discharger submits an application to the appropriate Regional Water Board. 
Among other things, the application must describe the wastes to be discharged, the setting for the 
discharge, and the method of treatment or containment. Once the application is deemed complete, the 
State or Regional Water Board staff will draft a permit, which must be adopted by the State or Regional 
Water Board before any discharge can occur.  

 
V. Project Alternative Elements Analysis and Impacts on Permitting Process 

 
GEI/B-E has closely evaluated the relative complexity of the permit and approval process as it relates to 
several of the elements in the proposed project alternatives.    Several of the proposed project 
alternatives related to the implementation of desalination and recycled water and facilities could trigger 
environmental concern which could greatly impact the permitability of proposed projects and increase 
the complexity of the permitting process (increase costs, schedule delays, etc.).     Each of the major 
project elements and their impact on the permitting process is described below. A qualitative analysis 
was completed for each element using relative measures of complexity based on High, Medium or Low 
impact to the permitability. GEI/B-E has also created Table 1 identifying permit requirements and 
regulatory agencies and corresponding regulations, as well as Table 2 summarizing potential project 
triggers for ease of comparison and reference (Attachment A). 
 

A. Desalination   
 
Brine Disposal 
All of the proposed project alternatives will need to address brine concentrate management and its 
ultimate discharge to either surface water, sewers, deep wells, land application, and/or evaporation 
ponds.   With the exception of deep well injection, each disposal path will increases the salt load of 
receiving waters, thus decreasing the ambient or down-stream value of each through decreased soil 
fertility and/or decreased water quality.    
If evaporation ponds are used it may require large land areas and would require and NPDES Permit from 
the SWRCB, as well as approval from the agency on issues related to seepage contamination.  It is likely 
that evaporation ponds, particularly dependant on their location, would have a high impact to 
permitability.  Depending upon the location of the desalination plant, the appropriate pipeline system to 
transport the brine would have to be constructed and evaluated as to its potential impact on underlying 
and surrounding land.  If evaporation ponds are to be located in the East Mesa area or in and around the 
Salton Sea, biological assessments will also have to be conducted.   
 
Sewer disposal sends the brine downstream and would require a waste discharge requirement permit 
from the SWRCB, it is anticipated that this disposal method would have a low to moderate impact on 
permitability.  This determination will be dependent upon the quantities to be discharged to the sewer 
and potential impacts on receiving surface waters such as the New and Alamo Rivers.  Any discharge 
that might potentially impact Waters of the State would also trigger a CWA 401 and 404 permit.  
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Deep well injection requires a federal permit from EPA for the injection wells and would require 
additional permits for monitoring wells, which would have to be located in the aquifer to ensure that 
groundwater supplies are not contaminated.  The necessary permit is the EPA Underground Injection 
Control Class V permit, and prior to obtaining requires demonstration of well performance, geologic 
data on potential injection, construction details and plans for review and approval by EPA. It is 
anticipated that deep well injection would pose a high impact to the permitting process.    
 
It is anticipated that with any of these disposal options, particularly if brine concentrate is to be diverted 
to the Salton Sea, an environmental assessment and potentially CEQA environmental review will need to 
be completed for such facilities, in addition to coordination with multi-agencies to obtain the required 
permits.   
 
Well Fields 
 
Some of the proposed project alternatives include the development of well fields ranging from large to 
small configurations including 21 to 10 wells, respectively.  Each of the well field configurations has been 
preliminarily arranged for the optimization of pumping and water withdrawl.   Permitting constraints are 
largely dependent on size and location.  For the proposed project alternative which locates the well 
fields in the East Mesa, a high impact on permitability would be encountered.  It is anticipated that this 
configuration would be constrained due to ownership and management by the Bureau of Land 
Management (BLM), the existence of sensitive habitats, and ability to obtain easements and rights of 
way.   An additional impediment is would be the complexity of multi-agency involvement which includes 
agencies such as the Department of Public Health, BLM, SWRCB, and OPR. 
 
River Diversions 
 
Several of the project alternatives include the construction of diversion structures off of either the New 
or Alamo River to serve as the source water to the desalination plants.  It is anticipated that impacts to 
the permitability of these diversions is low to medium depending upon the amount of “take” at each 
structure which can ultimately affect the existing conditions in navigable waters of the United States.  
The implementation of these structures would trigger the requirement of a Clean Water Act Section 401 
and 404 permit and would involve management by the Army Corps of Engineers.  Multi-agency 
involvement would also be required and would include SWRCB, Army Corps of Engineers, and Natural 
Resources and Conservation Services.  The SWRCB could also require an evaluation of potential impacts 
on total maximum daily loads (TMDLs) of specific water quality objectives specified in the applicable 
Basin Plan.    
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Groundwater Banking Facilities 
 
One of the proposed project alternatives includes the potential development of groundwater recharge 
and banking facilities. Groundwater recharge and banking facilities are proposed to be included in the 
East Mesa to minimize the negative effects on the groundwater basin and reduce overdraft.   Due to the 
proposed location of this configuration it is anticipated that the complexity and impact to permitability 
is high.  Coordination and approval efforts between IID and the Bureau of Land Management will need 
to occur to obtain the required lease rights for the required land.  The potential exists for a possible land 
exchange, however, this would offset only a minor part of the constraints.   Another element impacting 
permitability will be the completion of required Restoration Plan, the demonstration of financial ability 
to restore leased BLM land and/or the purchase of a Bond, as well as the submission of all desalination 
plant and related facilities design and construction plans to BLM for approval prior the issuance of a 
permit.  In addition, a complete and thorough environmental assessment evaluating impacts on 
biological and cultural resources will need to be completed.  If construction in the East Mesa is to be 
considered, compliance with Sections 2081 and 2090 of California Fish and Game Code - California 
Endangered Species Act (DFG) would have to occur.  The Flat Tailed Horned Lizard has been added to 
the endangered species list and is a habitant in the East Mesa.  All of these elements combined add to 
the complexity of the permitting process.  
 

 Pipeline/Collection Systems/Alignments 
 
For all of the proposed project alternatives, a necessary component of each is the installation of pipeline 
systems that will carry source water to the desalination RO treatment plant, deliver product water to its 
designated use, and divert brine concentrate for disposal.  It is expected that each alternative will have 
different pipeline alignments based on desalination plant location and final destination.  For those 
alternatives which use surface water as a source diversion systems will need to be constructed.  Part of 
these pipeline systems may ultimately include a river crossing to carry source water to the treatment 
plant.  Issues related to such alignments may pose a medium to high impact on the permitability of the 
project.   There may issues with impingement of the habitat of sensitive species within the Rivers and 
surrounding banks that will need to be addressed.  Additionally, impacts associated with construction of 
these structures will need to be evaluated.  Permits that would need to be acquired for pipeline systems 
along and across the River would include CWA 401 and 4o4 permits.  For all pipeline, collection systems 
and alignments, local city or county agencies would exercise regulatory authority over development at 
these locations and thus can influence the planning of the desalination facilities and related systems.  
The pipeline configurations would be subject to local zoning requirements, land use ordinances, growth 
management objectives, State and local environmental provisions, and other similar approvals, and 
would need to meet local requirements for public notices, hearings, appeals, or requests for 
information.  
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 All the desalination plant configurations currently being evaluated are within Imperial County so the 
Imperial General Plan would apply to the siting and permitting of any desalination facilities proposed by 
IID and a conditional use permit would be required. 
 

B. Recycled  Water Facilities 
 

Several of the proposed project alternatives consist of improvements and upgrades to existing 
treatment plants, and several proposed alternatives discuss the development of a new regional recycled 
water plant.   
Proposed project alternatives focus on the four largest wastewater treatment plants within IIDs service 
area: Brawley, Calexico, El Centro and Imperial.  These plants currently produce 80 percent of all 
wastewater effluent within IID’s service area.  The alternatives differ in the level of treatment and in the 
market that would receive the recycled water.  Alternatives 4, 5, 6 and 7 presume the construction of a 
new regional wastewater treatment plant between Brawley and Imperial.  The alternatives vary in how 
large an area wastewater would be collected from and in the market that would receive the recycled 
water.   

Upgrades to Existing Recycled Water Facilities 
 
Proposed Project Alternatives involving upgrades to existing treatment plants primarily involves 
upgrades to treatment technologies to increase effluent quality from secondary treatment to advanced 
treatment with nutrient removal (tertiary).   Another variation to this is upgrades to existing plants to 
deliver recycled water to new market, with no upgrades to treatment needed. 
 
New Pump Stations/Conveyance/No Change to Treatment Technology 
 
Project alternatives that do not have changes or upgrades to existing treatment technologies would 
deliver recycled water effluent for agricultural applications would utilize disinfected secondary effluent.  
Main infrastructure improvements involve installation of a storage tank (for one day’s flow), pump 
stations, and a new conveyance system to deliver the recycled water from each plant to adjacent farms.  
The impact of these proposed project elements on the overall permitability is low.   This determination 
is based on the fact that IID would have ultimate control over the permits issued (i.e construction 
permits, etc.).   Local city or county agencies would exercise regulatory authority over development of 
these facilities/conveyance systems and they would be subject to local zoning requirements, land use 
ordinances, growth management objectives, State and local environmental provisions, and other similar 
approvals, and would need to meet local requirements for public notices, hearings, appeals, or requests 
for information.  The Imperial General Plan would apply to the permitting of any recycled water facilities 
proposed by IID and a conditional use permit would be required. 
 



  

 

 

 

IID Plan Potential Permitting, Approval and Compliance Requirements and Complexity  DRAFT 

July 2009 1-18 

Also, because there wouldn’t be any changes to the configuration of the existing plant and the 
infrastructure already exists (and has been permitted), there would not be any changes to their existing 
NPDES permit (issued by the SWRCB).    

However, one consideration to the proposed project alternative is to determine the impact of 
permitability to the end users receiving the effluent produced at the plant.  All of the end users would 
have to file for a permit issued by the Department of Public Health and must demonstrate the 
applicability of the water.  This may also have a low to moderate impact on the project in terms of 
securing a market for the product water, and should be considered.   

New Pump Stations/Conveyance/ Change to Treatment Technology 
 
The proposed project alternative is to upgrade the existing plants by improving treatment technologies 
(upgrade from secondary to tertiary) and deliver this effluent to a new market An element to this 
proposed alternative is that of upgrading the treatment technology.  Upgrading the facility to deliver 
tertiary treated water would trigger coordination with the SWRCB to issue an amendment to their 
existing NPDES permit.  Both discharge volumes and new effluent water quality objectives would be 
delineated in the permit.  This NPDES permit change could have a low to moderate impact on 
permitability.    
 
As noted in the alternative above, new conveyance systems delivering water to a new market would 
need to be considered.  In this case, potential industrial and municipal applications are anticipated.  
Conveyance systems would need to be aligned through existing communities and potential 
modifications would occur in in-home plumbing.  It is anticipated that the impact to permitability would 
be high.   Permits required would involve local agency coordination, permits issued by the SWRCB, and 
the Department of Health Services for potential end users.   
 
Another variation of this alternative, involves delivery of tertiary treated effluent delivered to the All 
American Canal.  Existing drain and collection systems would be utilized.  This scenario presents the 
highest impact to the permitability of the project due to the environmental and regulatory constraints 
associated with blending non-potable water with potable supplies.  The regulatory framework for this 
option is yet to be developed, however, if it were to proceed would require significant public interface 
and education, multi-regulatory agency coordination and significant investments. 
 
Development of New Regional Recycled Water Facilities 
 
The proposed project alternative involves the construction of a new recycled water facility that would 
provide both local and regional benefits.   The elements involved in this scenario include the 
construction of a new regional wastewater treatment plant located between the cities of Imperial and 
Brawley, in the Keystone Planning Area .  It is anticipated that this regional plant would serve the needs 
of future local municipal users.  Because the new housing developments have yet to be constructed, the 
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issue with dual-plumbing would be easier to implement as a requirement stipulated in new 
development construction standards.  The conveyance systems would be regulated by local and county 
permits.  The new recycled water plant would need to apply for a NPDES permit issued by the SWRCB, 
and new users of this water would acquire their user permits from the Department of Public Health.  It is 
anticipated that new alignments would not pose environmental impacts on biological resources, due to 
its already urbanized location.  In sum the elements of this project would have a moderate impact to 
permitability.  
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Attachment A 
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Table 1.  Summary of Potential Regulations, Regulatory Agencies, and Approvals for IID Projects 

  

 

 Regulation 

 

 Regulatory Agency 

 

 Required Permits/Agreements/Authorizations 

 

KEY LOCAL AND REGIONAL REGULATIONS 

 

Conditional Use Permit 

 

Imperial County Planning 

 

Land use permit 
 

Water Well Permit 

 

Imperial County Building 

 

Well construction permit 
 

Building Permit 

 

Imperial County Building 

 

Facility permit 
 

Road Encroachment Permit 

 

Imperial County Building 

 

Facility construction permit 
 

Grading Permit 

 

Imperial County Building 

 

Facility construction permit 
 

California Land Conservation Act 

(Williamson Act) (California 

Government Code 51200-51295) 

 

California Department of Conservation, Input from 

Imperial County Agricultural Commissioner 

 

Acquisition of contracted land by purchasing or by eminent 

domain 
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 Regulation 

 

 Regulatory Agency 

 

 Required Permits/Agreements/Authorizations 

 

 

Imperial County Groundwater 

Ordinance 

 

 

Imperial County Planning  

 

 

 

Groundwater Ordinance, special approval.  

 

Utility Line Coordination 

 

California Public Utilities Commission (CPUC) 

Public Utilities 

 

Compliance with CPUC General Orders that guide utilities in 

development, construction, maintenance, and operation of 

utility facilities 

 

Railroad Crossing Coordination 

 

 

 

Encroachment permit 

 

STATE REGULATIONS 

 

CEQA 

 

IID Lead Agency  

 

Initial Study then appropriate CEQA document.  Strategy will 

need to be developed after selecting alternatives, could be 

Programmatic EIR, combined program/project EIR or Project 

Specific EIR. 

 

California Fish and Game Code 

 

California Department of Fish and Game 

 

Streambed alteration agreement 
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 Regulation 

 

 Regulatory Agency 

 

 Required Permits/Agreements/Authorizations 

Section 1601 

 

 

 

California Code of Regulations, 

Title 2, Division 3, Section 1900 

et seq. and Public Resources 

Code Section 6000 et seq. 

 

 

 

California State Lands Commission 

 

 

 

Land use lease and dredging permit if State land or water ways 

 

California Endangered Species 

Act (California Fish and Game 

Code Sec. 2081 et seq.) 

 

California Department of Fish and Game 

 

Biological Opinion/No Jeopardy Opinion/ consultation with 

U.S. Fish and Wildlife Service.   If projects are not covered 

by activities listed in the IID Water Conservation and 

Transfer Agreement HCP/NCCP. 
 

California Water Code Sections 

1700-1746 

 

California State Water Resources Control Board - 

Division of Water Rights 

 

Water Rights Amendment or Change Petition (to originally 

permitted appropriative right) 

 

California Streets and Highways 

Code Sections 660-734 

 

California Department of Transportation 

 

Encroachment permit 

 

California Health and Safety Code 

 

California Department of Health Services 

 

Public Water System permit 
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 Regulation 

 

 Regulatory Agency 

 

 Required Permits/Agreements/Authorizations 

Sections 116275-116750 
 

 

 

FEDERAL REGULATIONS 
 

National Environmental Policy 

Act (NEPA) 

 

Lead agency would vary by which federal action 

is premier based on whether there is federal 

land, permits or funding involved.    

 

 

NEPA needs unknown at this time.  Could require joint 

NEPA/CEQA document.  

 

Clean Water Act Section 404  

(33 USC 1344) 

 

U.S. Army Corps of Engineers 

 

Section 404 permit for discharges of dredged or fill 

material into waters of the United States, including 

wetlands.  Actions on or effecting New or Alamo Rivers 

likely to trigger. For new facilities could be individual or 

nation wide permit.  
 

Rivers and Harbors Act, 

Section 10 (33 CFR 329.4) 

 

U.S. Army Corps of Engineers 

 

Section 10 permit for construction of structures in, over, 

or under; excavation of material from; or deposition of 
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 Regulation 

 

 Regulatory Agency 

 

 Required Permits/Agreements/Authorizations 

material into navigable waters of the United States 

which includes the New and Alamo Rivers 
 

Clean Water Act Section 402  

(33 USC 1311,1342) 

 

Colorado River Regional Water Quality Control 

Board 

 

National Pollutant Discharge Elimination System permit 

(General Construction Activity Storm Water permit) 

 

Clean Water Act Section 401  

 

Colorado River Regional Water Quality Control 

Board 

 

Water Quality Certification or Waiver for work in 

wetlands or streams. 
 

Fish and Wildlife Coordination 

Act (16 USC 661 et seq.) 

 

U.S. Fish and Wildlife Service 

National Marine Fisheries Service 

California Department of Fish and Game 

 

Consultation or Fish and Wildlife Coordination Act of 

there is a federal nexus. 

 

Federal Executive Order 

11990: Protection of 

Wetlands 

 

U.S. Army Corps of Engineers 

U.S. Bureau of Reclamation 

 

Requires federal agencies to follow avoidance/ 

mitigation/preservation procedures before proposing 

new construction in wetlands.  Applicable if federal 

nexus.  
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 Regulation 

 

 Regulatory Agency 

 

 Required Permits/Agreements/Authorizations 

Endangered Species Act 

 (16 USC 1531 et seq.) 

U.S. Fish and Wildlife Service 

National Marine Fisheries Service 

Biological Opinion or No Jeopardy Opinion.  If projects 

are not covered by activities listed in the IID Water 

Conservation and Transfer Agreement HCP/NCCP could 

require new consultation process and BO.  
 

 

National Historic Preservation 

Act Section 106  

(16 USC 470 et seq.) 

 

 

State Historic Preservation Officer 

Native American Heritage Commission 

 

 

Consultation (required for Clean Water Act Section 404 

permit and Bureau’s contract amendment) 

 
 

Clean Air Act - Authority to 

Construct and Permit to 

Operate 

 

Imperial Valley Unified Air Pollution Control 

District 

 

Authority to Construct permit to construct or modify a 

facility that may emit air pollutants from a stationary 

source into the atmosphere.  Permit to Operate to 

operate said facility. 
 

U.S. Council on Environmental 

Quality Memoranda on 

Farmland Preservation and 

 

Federal Lead Agency if federal nexus.  Could be 

USBR or BLM.  

 

Requires federal agencies to identify adverse effects of 

programs on preservation of farmland; consider 

alternative actions to lessen effects; and ensure 
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 Regulation 

 

 Regulatory Agency 

 

 Required Permits/Agreements/Authorizations 

Farmland Protection Act (7 

USC 4201, 7 CFR 658) 

compatibility with state, local, and private farmland 

protection programs 
 

Reclamation Water Service 

Contract Amendment 

 

U.S. Bureau of Reclamation 

 

No contract amendment to original water service 

contract required for any of the currently configured 

projects.  
 

Reclamation Encroachment 

Permit 

 

U.S. Bureau of Reclamation, U.S. Bureau of Land 

Management if there is a federal nexus. 

 

Required for encroachment of U.S. Bureau of 

Reclamation or BLM lands, for example, well fields in 

East Mesa.   
 

Federal Executive Order 

12898: Environmental Justice 

 

Federal Lead Agency 

 

Requires federal agencies to identify and address 

disproportionately high and adverse human health and 

environmental effects of federal programs on minority 

and low-income populations 
 

Federal Executive Order 

11988: Floodplain 

Management 

 

Federal Lead Agency 

 

Requires federal agencies to take action to reduce the 

risk of flood loss and restore and preserve the values of 

floodplains 
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Environmental Laws, 

Policies, and Regulations 

 

Key Project Features Triggering Need for Compliance 

 

Federal Laws and Implementing Regulations 
 

National Environmental Policy 

Act (NEPA) 

 

· Applies to any action that requires permits, entitlements, or funding from a 

federal agency; is jointly undertaken with a federal agency; or is proposed 

on federal land. 
 

Section 404 of Clean Water 

Act and Section 10 of Rivers 

and Harbors Act (Corps, 

NRCS) 

 

· The action is located in waters of the United States, including wetlands, 

and/or the action is located in navigable waters of the United States, and: 

- The action is considered a discharge of dredged or fill material 

- The action would affect facilities designed, built, or managed by the 

Corps 
 

Section 7 of Endangered 

Species Act (USFWS, NMFS) 

 

(Section 7 ) 

· The action is considered a major construction activity and species listed as 

threatened or endangered under the federal Endangered Species Act (ESA) 

may be found in the project area; the action may affect the listed species 

· The action may result in the “take” of a species listed as threatened or 

endangered under the ESA 
 

Fish and Wildlife Coordination 

Act 

(USFWS, NMFS, DFG) 

 

· The action is considered a federal agency proposal and proposes to control 

or modify surface water 

 

National Historic Preservation 

Act (NHPA) 

 

 See listing under “State Historic Preservation Officer Consultation  

 under Section 106 of the National Historic Preservation Act” below 
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Environmental Laws, 

Policies, and Regulations 

 

Key Project Features Triggering Need for Compliance 

 

 

Other Federal Agency Authorities (encroachment approvals) 
 

 

U.S. Bureau of Reclamation 

(USBR), U.S. Bureau of Land 

Management (BLM), and 

Natural Resources 

Conservation Service (NRCS) 

 

· The action occurs on or requires access across federal public lands 

administered by USBR or BLM 

· The action modifies, improves, or affects facilities designed, built, operated, 

maintained or otherwise managed by USBR or other federal agency 

· The action is considered subject to regulation under the Swampbuster 

provision of the Food Security Act, FACTA, or the Farm Bill of 1996 (NRCS 

only) 

· Restoration Plan action occurs on or requires access across federal public 

lands administered by BLM 

· Action modifies, improves, or affects facilities designed, built, operated, 

maintained or otherwise managed by BLM 
 

Farmland Protection Policy 

Act (NRCS) 

 

· The action is considered a federal agency proposal and affects prime or 

unique farmland 
 

Executive Order 11988 - 

Floodplain Management 

 

· The action is considered a federal agency proposal and is located within or 

may affect a floodplain 
 

Other Federal Agency Authorities (encroachment approvals) (Continued)  

Executive Order 11990 -  

Protection of Wetlands 

 

· The action is considered a federal agency proposal and is located within or 

may affect wetlands 
 

Executive Order 12898 - 

Environmental Justice in 

Minority and Low-Income 

 

· The action is considered a federal agency proposal and may affect minority 

or low-income populations 
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Environmental Laws, 

Policies, and Regulations 

 

Key Project Features Triggering Need for Compliance 

Populations 
 

State Laws and Implementing Regulations 
 

California Environmental 

Quality Act (CEQA) 

 

· The action involves a state or local agency action and is considered a 

project for CEQA purposes 
 

Section 401 of the Clean 

Water Act 

(SWRCB, RWQCBs) 

 

· The action involves a federal license or permit that may affect state water 

quality, and the action would result in a discharge of a pollutant into waters 

of the United States 

 

National Pollutant Discharge 

Elimination System (RWQCBs) 

 

· The action would result in a new or continued point-source discharge of 

pollutants into surface waters of the United States 
 

Waste Discharge 

Requirements (RWQCBs) 

 

· The action would result in nonpoint-source or temporary discharge of 

waste affecting surface water 

· The action would result in discharge of waste affecting groundwater 

· The action would result in changes in the volume or quality of agricultural 

drainage 
 

Water Rights (SWRCB) 

 

· The action requires the diversion of water not authorized under an existing 

water right 

· The action includes purchase or transfer or water 

· The action includes a change in use or change in point of diversion of water 

under an existing water right 

· The action includes storing more than 10 acre-feet of water for more than 

30 days 

· The action requires appropriation of water for use on nonriparian land 
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Environmental Laws, 

Policies, and Regulations 

 

Key Project Features Triggering Need for Compliance 

Sections 2081 and 2090 of 

California Fish and Game 

Code - California Endangered 

Species Act (DFG) 

· A species listed as a candidate, threatened, or endangered under the 

California Endangered Species Act (CESA) may be present in the project 

area and a state agency is acting as lead agency for CEQA compliance 

(Section 2090) 

· The action may result in the “take” of a species listed under CESA (Section 

2081) 
 

Section 1600 Streambed 

Alteration Agreement (DFG) 

 

· The action involves any activity that will divert or obstruct the natural flow 

or change the bed, channel, or bank of any river, stream, or lake 

· The action involves the use or alteration of any streambed material 

· The action occurs within the annual high-water mark of a wash, stream, or 

lake 
 

State Historic Preservation 

Officer Consultation under 

Section 106 of National 

Historic Preservation Act 

 

· The action is considered a federal agency proposal and occurs in an area 

where properties are listed, or are eligible for listing, on the National 

Register of Historic Places 

 
 

State Lands Commission Land 

Use Lease 

 

· The action occurs in tideland; submerged land; the bed of a navigable river, 

stream, lake, bay, estuary, inlet, or strait; swamp land, or overflowed land 

· The action would affect water-related commerce, navigation, fisheries, 

recreation, open space, or other public trust uses 
 

The Reclamation Board 

Encroachment Permit 

 

· The action would affect existing state flood control project facilities, 

including levees, dams, reservoirs, and floodways and flood control plans 
 

Approval of Plans and 

Specifications to Construct or 

Enlarge a Dam or Reservoir 

and Certificate of Approval to 

 

· The action involves construction, modification, or enlargement of a dam or 

reservoir 

· The action involves the repair or alteration of an existing dam or reservoir 
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Environmental Laws, 

Policies, and Regulations 

 

Key Project Features Triggering Need for Compliance 

Store Water and to Repair or 

Alter a Dam or Reservoir 

(DWR DSOD) 

 

 

California Department of 

Transportation Encroachment 

Permit/ right-of-way (ROW)  

 

· The action would be located within the ROW of state-owned roadway, 

including bridge alterations 

 

Air District Authority to 

Construct and Permit to 

Operate 

 

· The action involves temporary or mobile facilities or equipment that may 

emit air pollutants 

· The action involves facilities or equipment considered a stationary source 

(e.g., building, structure, installation) that may emit air pollutants 

· The action involves a proposal to operate equipment that emits pollutants 

from a stationary or mobile source 

· The action involves construction, operation, or maintenance that may 

generate fugitive dust emissions 
 

 Local Regulatory Compliance 
 

City or County Approvals and 

Entitlements 

 

· The action would involve grading, building or modifying structures, special 

or conditional uses, modification or approval of general or specific plans 

(local or regional), and/or zoning ordinance amendment 



Table 2.  Potential Project Triggers 

 

Regulatory and Permitting Requirements Page 33 DRAFT 
 

 


