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March 15,2017

VIA HAND DELIVERY

Felicia Marcus
Chair, State Water Resources Control Boazd
1001 "I" Street, 25th Floor
Sacramento, California 95814
Re:

Petition of the Imperial Irrigation District to Modify Revised Order WRO 20020013; Motion for an Evidentiary Hearing

Dear Chair Marcus:
Petitioner the Imperial Irrigation District(IID)and Intervenors the County ofImperial and the
Imperial County Air Pollution Control District (collectively, the County Agencies) respectfully
request that the State Water Resources Control Board (State Water Board)notice an
evidentiary hearing on IID's petition to modify the Revised Order WRO 2002-0013(Order)to
commence no later than July 17, 2017. The Motion for an Evidentiary Hearing,the
Memorandum ofPoints and Authorities in support ofthe Motion, and associated exhibits are
attached hereto and incorporated herein by reference.
As you know,the Order required IID to deliver mitigation water to the Salton Sea for 15 yeazs to
preserve the status quo for the salinity levels ofthe Sea while the State of California determined
whether and how it might implement restoration. The Brown Administration has — to its great
credit —correctly determined that restoration ofthe Salton Sea is the responsibility ofthe State of
California. To be sure, the State of California is seeking the cooperation and assistance of a
great many stakeholders in the imperial and Coachella valleys. IID and the County Agencies
pledge to be good partners with the State of California in this important effort, and this Petition is
reflective ofthat cooperative effort.
Not only has the Brown Administration acknowledged the State of California's obligation, it has
taken very significant actions toward its resolution. The Brown Administration —also to its great
credit —has conducted an evaluation ofthe issue and determined that it is feasible for the State to
restore the Salton Sea. The consensus reached through this evaluation is that a properly funded
and executed effort would yield the result proposed by IID and the County Agencies — a smaller
but sustainable Salton Sea.
On March 9, 2017,IID met with you and other representatives ofthe Brown Administration to
chart the next steps in our ongoing partnership. We understand that the Administration will
shortly release a draft Salton Sea Management Program Phase 1: Ten-Year Plan(SSMP)that
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will include quantified milestones for the restoration ofthe Salton Sea, specific projects with
specific footprints that will further the restoration effort and estimates ofthe anticipated costs for
this critical effort. While IID is still in the process of reviewing the SSMP and will provide
written comments in the near future, we are heartened not only by the quantification of
milestones for completion of these tasks, but also by the explicit statements regarding the costs
of this effort. The SSMP constitutes substantial progress toward the roadmap for restoration that
IID and the County Agencies have been requesting from the State of California for the past year.
While there has been substantial progress toward a roadmap for the Salton Sea,IID and the
County Agencies are sure that you agree there is still much work to be done. First, there is the
need for continuing funding for the SSMP effort. The current draft ofthe SSMP identifies an
unfunded obligation on the part of the State of California in excess of$300 million over the next
decade. We recognize that the Brown Administration has limited time left during its tenure and
that it cannot bind its successors' hands. Nonetheless, it is critical to IID and the County
Agencies that there be a firm and unequivocal commitment on the part ofthe State of California
to fund the projects that are identified in the SSMP. An explicit commitment must be made now
to obtain funds required to "treat" the 28,000 acres ofthe total playa acreage that will be exposed
over the next decade. This written expression of commitment to obtain funds would demonstrate
that the State of California accepts its responsibility to protect the people ofthe Imperial and
Coachella valleys and the ecosystem ofthe Salton Sea from the effects ofthe recession ofthe
Salton Sea over the next decade. The Brown Administration, by its efforts thus far, has
established a firm trajectory toward a smaller but sustainable Salton Sea that will serve the
people of California well in the years to come. But that trajectory can only be kept on course
with a parallel funding path.
Second,there is an ideal congruence of interest between the renewable energy resources at the
Sea and its restoration. As restoration proceeds, all parties participating in restoration must avail
themselves ofthe comparative advantage obtained by utilization ofthe renewable resources that
become available as the elevation ofthe Salton Sea declines. Utilization ofthese resources could
reduce the exposure of playa that would otherwise be emissive. At the same time, use of these
resources would bring well-paying jobs to an impoverished region ofthe state.
Third, IID and the County Agencies see the opportunity for use ofthese renewable energy
sources(whether the state RPS requirement is 50 percent, l OQ percent or something in between)
to provide great benefit to the State of California. Because of our sunny and windy conditions,
not to mention our unmatched geothermal resources, development ofthese renewable energy
resources would make a major contribution toward California's global leadership in renewable
energy. We look forward to working with you and your colleagues at the California Public
Utilities Commission and the California Independent System Operator to bring these resources
on line during the next decade; accordingly, the draft SSMP should be augmented to include and
reference the need for their development as a specific means for reduction in playa exposure.
The passage oftime since the granting ofthe original Order, and the fact that we are in the
waning months before the expiration of the 15-year period, require a number of specific findings
to be developed immediately. There must be a determination, clear to all parties, that the actions
ofthe State in response to its obligations will be durable for a period that allows for the creation
and continuation of a smaller but sustainable Salton Sea. At the same time, even with the great

urgency, there must be a determination that the State of California be provided flexibility to
develop projects based on the best available science and on what has been learned from the first
projects that are put on the ground. Even the best ofintentions, when expressed in writing as
well-thought-out plans, require regular oversight and supervision by an agency capable of
demanding specific reports, and providing direction when it is needed. The Order contemplated
that the State Water Board would have the authority to carry out this supervisory role and indeed
reserved the jurisdiction to do so.
However, until the last months, there was little or no progress over which the State Water Board
could exercise its retained authority. We are not suggesting that the State Water Board or the
State work in isolation. Rather, there must be a process that involves all relevant stakeholders so
that the many constituencies affected by the Salton Sea can have a voice in determining its
future. But the time for an informal process has ended. The informal process, thus far, has
provided impetus toward restoration, but there is now the need for concrete action. IID and the
County Agencies are grateful for all ofthe efforts made by the State over the past 18 months.
However,they are convinced that that the best way —indeed the only way — to continue that
progress is for the State Water Board to revisit the Order.
All of those who participated in the past must be invited to come back before the State Water
Board,to hear and understand from the State of California that a smaller but sustainable Sea is
possible. They can then be invited to present their respective cases as to what California should
do to achieve this goal. At the conclusion of that process, the State Water Board, after hearing
all ofthe presentations, can issue an order that will provide the parties with certainty and that
will be durable for the life of the SSMP. Accordingly, we have filed the Motion attached hereto
requesting that the State Water Board order such an evidentiary hearing.
At the same time, IID and the County Agencies fully recognize that there may be other methods
to accomplish our goals, as described above, inchzding but not limited to legislation. The intent
of our Motion is not to preclude such other avenues, but to operate in parallel with those other
discussions and to complement the State Water Board process with other processes that can
address any limitations associated with it. We believe that, in the end, we will need to use all of
the tools in the toolbox to reach a resolution that respects all interests but that moves the dial
firmly toward a smaller but sustainable Salton Sea.
In conclusion, IID and the County Agencies wish again to thank you and your colleagues in the
Brown Administration for recognizing the critical needs ofthe Salton Sea and the need for the
State of California to take immediate action —before the mitigation water obligation expires at
the end of 2017 — to ensure a smooth transition into the restoration effort contemplated in the
draft SSMP. We look forward to partnering with the State of California in this important work.
Very truly yours,

Kevin E. Kelley
General Manager
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD
In the matter of:
IMPERIAL IRRIGATION DISTRICT'S
(IID) AND SAN DIEGO COUNTY WATER
AUTHORITY'S(SDCWA)AMENDED
JOINT PETITION FOR APPROVAL OF A
LONG-TERM TRANSFER OF
CONSERVED WATER FROM IID TO
SDCWA AND TO CHANGE THE POINT
OF DIVERSION,PLACE OF USE, AND
PURPOSE OF USE
Under Permit 7643 on Application 7482 of
Imperial Irrigation District
(counsel listed on next page)

MOTION OF PETITIONER IMPERIAL
IRRIGATION DISTRICT AND
INTERVENORS COUNTY OF
IMPERIAL AND IMPERIAL COUNTY
AIR POLLUTION CONTROL DISTRICT
FOR THE STATE WATER RESOURCES
CONTROL BOARD TO CONDUCT AN
EVIDENTIARY HEARING TO
COMMENCE NO LATER THAN JULY
17, 2017 FOR MODIFICATION OF
REVISED WATER RIGHTS ORDER
2002-0013

LAW &RESOURCE PLANNING ASSOCIATES,P.C.
Charles T. DuMars(pro hac vice)
Albuquerque Plaza
201 3rd Street NW,Suite 1750
Albuquerque, NM 87102
Telephone: 505-346-0998
DOWNEY BRAND LLP
David R. E. Aladjem(SBN 152203)
621 Capitol Mall, 18th Floor
Sacramento, CA 95814
Telephone: 916-444-1000
IMPERIAL IRRIGATION DISTRICT
Frank Oswalt(SBN 62325)
Joanna Smith Hoff(SBN 243673)
333 Barioni Boulevard
P.O. Box 937
Imperial, CA 92251
Telephone: 760-339-9530
ATTORNEYS FOR PETITIONER IMPERIAL IRRIGATION DISTRICT

Katherine Turner(SBN 251536)
County Counsel
940 W. Main, Suite 205
El Centro, CA 92243
Telephone:(442)265-1120
JACKSON TIDUS
Alene M. Taber(SBN 218554)
Kathryn M. Casey(SBN 227844)
2030 Main Street, Suite 1200
Irvine, CA 92614
Telephone:(949)752-8585
ATTORNEYS FOR INTERVENORS
COUNTY OF IMPERIAL &IMPERIAL COUNTY AIR POLLUTION CONTROL DISTRICT

MOTION TO HOLD AN EVIDENTIARY HEARING TO
COMMENCE NO LATER THAN JULY 17,2017 FOR MODIFICATION OF
REVISED WATER RIGHTS ORDER 2002-0013
Petitioner Imperial Irrigation District(IID) and Intervenors County of Imperial(County)
and Imperial County Air Pollution Control District (Air District) (collectively County
Agencies) hereby respectfully request that the State Water Resources Control Board (the State
Water Board) hold an evidentiary hearing commencing no later than July 17, 2017 to consider
modification of the Revised Order WRO 2002-0013 (the Order) and to issue a decision no later
than December 15, 2017, as specified further below.
By issuance of the Order, the State Water Board conditionally approved the long-term
transfer of conserved water from IID's water service area under the Quantification Settlement
Agreement (the QSA)by approving a petition to change the point of diversion, place of use, and
purpose of use under IID's Permit No. 7643 (Application No. 7482); and in doing so, the State
Water Board recognized the need for sufficient time to study the feasibility of restoration of the
Salton Sea and develop a restoration plan for the Sea. (Order, pp. 3, 47 and 87.) As a result, the
Order imposed Condition Five for the implementation of the Salton Sea Habitat Conservation
Strategy for 15 years, which in effect was the delivery of up to 800,000 acre-feet of mitigation
water to the Salton Sea "to replace water that [would] no longer flow to the Sea as a result of the
[QSA conserved water] transfer." (Order, pp. 24 and 86.)
Now in the final year of the 15-year period given to the preparation for restoration of the
Salton Sea, IID and the County Agencies respectfully request the State Water Board hold an
evidentiary hearing to exercise its duty and the continuing authority it expressly reserved in
Condition Seven of the Order to modify Condition Five to address the next steps to be taken
regarding restoration of the Sea "in light of the results of the study on the feasibility of
restoration" that took place during the last 15 years. (Order, p. 87.) IID and the County
Agencies specifically request the State Water Board to modify Condition Five by adding the
following paragraphs:
The State Water Board finds that, after 15 years of delivering up to 800,000 acre-feet of
mitigation water to the Salton Sea under the Salton Sea Habitat Conservation Strategy
and after several studies regarding the feasibility of restoration of the Sea, the State of
California has a legal and enforceable duty to restore the Salton Sea, that restoration of a
smaller but sustainable Sea is feasible and that restoration must be completed forthwith in
order to avoid catastrophic consequences to the State of California as a whole and
1

specifically to the health of the residents of the Imperial and Coachella valleys and to the
multiple wildlife habitats that exist at the Sea and serve the Pacific Flyway.
The California Natural Resources Agency is hereby ordered to submit a final
Salton Sea Management Progam 10-year restoration roadmap to the State Water
Board no later than October 1, 2017 that will include the following:
a. Acreage performance standards for each calendar year from 2018
through 2025, inclusive and a corresponding schedule;
b. Proposed permit streamlining actions for performance ofthe plan;
c. An adaptive management plan for implementation;
d. Identification of funds and actions to obtain additional funding for
implementation ofthe plan;
e. A 5-year consultation process to initiate the planning and management
ofrestoration activities for the next 10 years; and
f. A statement affirming the State's obligation to restore the Salton Sea
with specific oversight actions by the State Water Board to ensure
implementation of the plan.
The California Natural Resources Agency shall enter into an agreement with the
Permittee and the County of Imperial to implement all actions identified in the
Salton Sea Management Program 10-year restoration roadmap, implementation of
which shall be overseen by the State Water Resources Control Board as set forth
in the Governor's Salton Sea Agency Actions Plan. The State Water Resources
Control Board and the Superior Court of Imperial County shall have concurrent
jurisdiction for any actions to enforce said agreement.
IID and the County Agencies respectfully request that the State Water Board calendar
this matter for a preliminary status conference at the conclusion of its regular meeting on Apri14,
2017, so that the State Water Board may hear from interested parties whether they support this
Motion. This Motion is made based upon the following, all of which are incorporated herein by
reference as if set forth in full: (i) the Petition filed with the State Water Board by IID on
November 18, 2014 (the Petition); (ii) an email from counsel for the State Water Board to
counsel for IID dated April 24, 2015 (the SWRCB counsel email, copy attached hereto as
Exhibit A); (iii) the Governor's Salton Sea Task Force Agency Actions Plan dated October 2015
(the Agency Actions Plan, copy attached hereto as Exhibit B); (iv) the Memorandum of
Understanding By and Between the United States Department of the Interior and the California
Natural Resources Agency Regarding the Coordination of Activities to Manage the Salton Sea
dated August 31, 2016, and the Addendum thereto dated January 18, 2017 (collectively the
MOU, copy attached hereto as Exhibit C); (v) the Points and Authorities attached hereto; and
(vi) the State Water Board's records for the Order and pertaining to the Petition. Concurrently

with the filing of this Motion with the State Water Board, IID is serving this Motion on all
parties to the proceedings that resulted in the Order, as well as all stakeholders that have received
notice ofthe State Water Board's workshops regarding the Salton Sea over the past two years.
The urgency and priority of this request is due to the ongoing and escalating transfer of
conserved water from the IID water service area and the completion of the mitigation water
deliveries to the Salton Sea by the end of December 2017, if not sooner. In the event that the
State Water Board fails to take timely action, irreparable damage will occur shortly thereafter to
the public health within the Imperial and Coachella valleys and to the wildlife habitat at the Sea
as the result of the QSA conserved water transfers, as described more fully in the Points and
Authorities.
Further, as a result of the completion of the deliveries of mitigation water to the Salton
Sea by the end of this year as required by the Order and the need for an approved plan for the
future of the Sea as a prerequisite for the federal Drought Contingency Plan (DCP) for the
Colorado River system, and in order to allow for the completion of a roadmap for the future of
the Salton Sea by December 31, 2017, the State Water Board must determine, not later than
April 18, 2017, whether it will schedule and hold an evidentiary hearing no later than July 17,
2017, as requested by this Motion. An evidentiary hearing is the appropriate proceeding for the

seq.,

Title 23 ofthe California Code of Regulations sections 648,

et

et

Water Code sections 1735,

seq.,

State Water Board to consider modification of Condition Five of the Order pursuant to California

and as anticipated in the Order itself, which is more fully set forth in the Points and

Authorities attached hereto.
IID and the County Agencies view the State Water Board as critical to the process of
restoration of the Salton Sea. An evidentiary hearing is an essential step in that process because
it was the State Water Board's Order that required the State to evaluate the feasibility of
restoration of the Sea. Were the State Water Board to refuse to schedule and/or conduct a timely
evidentiary hearing, this would mean that there would not be an administrative forum in which
the matter could be presented. Without this forum, absent seeking relief in other fora, there will

the Imperial and Coachella valleys and the wildlife habitat of the Sea and its role

in

be no relief at all for the Sea. Given the need for immediate action to protect the public health of
the Pacific

Flyway, if the State Water Board fails to schedule and/or conduct a timely evidentiary hearing

IID and the County Agencies will have no other option but to make use of all remedies afforded
under the QSA,the law and by the courts to protect the Salton Sea.
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MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF MOTION TO HOLD AN EVIDENTIARY HEARING
Petitioner Imperial Irrigation District (IID) and Intervenors County of Imperial and Imperial
County Air Pollution Control District (collectively County Agencies) hereby submit this
Memorandum ofPoints and Authorities in Support ofthe Motion for an Evidentiary Hearing.
I.

INTRODUCTION.
1.

Revised Order WRO 2002-0013

On October 28, 2002, the State Water Resources Control Board (the State Water Board)
issued Revised Order WRO 2002-0013 (the Order) ~ conditionally approving the long-term
transfer of conserved water from the Imperial Irrigation District (IID) under the Quantification
Settlement Agreement (the QSA)by approving a petition to change the point of diversion, place
of use, and purpose of use ,under IID's Permit No. 7643 (Application No. 7482). The Order
approves, under the QSA, the annual transfer for a term of up to 75 years of conserved water up
to 200,000 acre-feet(AF) to San Diego County Water Authority(SDCWA) and up to 100,000
AF to Coachella Valley Water District (CVWD), or Metropolitan Water District of Southern
California(MWD)under certain circumstances.
The Order was approved on the condition, among others, that salinity levels at the Salton
Sea would be maintained for a period of 15 years through the Salton Sea Habitat Conservation
Strategy (SSCHS), which called for providing replacement water to the Sea to mitigate the
impact of reduced agricultural return flows caused by the conserved water transfer. (Order, pp.
3, 41-47, 86.) This condition has in effect resulted in the delivery of up to 800,000 AF of
mitigation water to the Salton Sea to be completed by the end of 2017. The burden to create the
mitigation water has been placed on the agricultural community of the Imperial County because,
as the Order points out, the only possible source for this water has been through water conserved
by fallowing land within IID's service area. (Order, p. 44.) However, the 15 years was chosen
to serve a specific purpose. The Order expressly states that "[t]his requirement mitigates project
impacts to the Salton Sea for a long enough period to provide time to study the feasibility of
long-term restoration actions and begin implementation of any feasible restoration projects."
(Order, p. 3; see also pp. 449 47 and 87.) The State Water Board found the Order and this
'Order WRO 2002-0013 was amended with "certain clarifying amendments" by Order WRO 2002-0016 on
December 20, 2002. (Order WRO 2002-0016, p. 3.) Both orders can be located at
http://www.waterboards.ca.gov/waterri~hts/water issues/programs/salton sea/.
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specific requirement "achieves a reasonable balance between the State's interest in protecting the
fish and wildlife that depend on the Salton Sea, the State's interest in protecting the economy of
Imperial County, and the State's interest in the implementation of this transfer to meet
California's water supply needs." (Order, p. 3.)
2.

IID's Petition to Modify the Order.

On November 18, 2014, IID filed a petition (the Petition) with the State Water Board
seeking modification of the Order to add or modify an existing condition to require the State of
California to fulfill its obligation to restore the Salton Sea. The Petition identifies IID's
obligation to be completed by the end of 2017, by Condition Five of the Order, to deliver
"replacement water" to the Salton Sea under the SSCHS to mitigate the impacts to biological
resources of the Sea, specifically fish and bird habitat, resulting from the conserved water
transfers under the QSA. (Petition, pp. 10-12 and 14-17.) The Petition details the need for
immediate action by the State Water Board to forestall the public health and environmental
catastrophe that will occur from fugitive dust emissions arising from the exposed playa at the
Salton Sea as a consequence of the conserved water transfers, effects that the State Water Board
recognized and acknowledged in the Order. (Petition, pp. 9-12 and 44-48; Order, pp. 36-37 and
71.)

Most importantly, the Petition sets out how restoration of the Salton Sea was an

indispensable component of the QSA, as it was specifically premised upon the legislation
requiring the restoration of the Sea to remain in full force and effect without material
modification. (Petition, pp. 14-20 and 36-44.) Consequently, the Petition requested that the
State Water Board take immediate action to convene all interested stakeholders in a collaborative
and cooperative process for identifying and implementing a realistic, feasible restoration plan for

3.

State Actions Taken in Last 2 Years

in

the Salton Sea and a mechanism for funding it. (Petition, pp. 48-50.)
Response to the Petition.

On March 18, 2015, the State Water Board conducted a public workshop to receive
information and public input regarding whether the Board should take further actions to address
the future ofthe Salton Sea. This initial workshop had an overwhelming stakeholder turnout and
a resounding message that the State Water Board must take further actions to address the future
of the Salton Sea. In response and shortly thereafter, in 2015 Governor Jerry Brown appointed a
Salton Sea Task Force composed of top members of his Administration and appointed a new
Assistant Secretary of Salton Sea Policy for the California Natural Resources Agency(CNRA).
2

The governor then issued the Salton Sea Task Force Agency Actions Plan (Agency Actions
Plan), which outlines particular actions to be taken by a handful of state agencies with regard to
the Salton Sea under the Salton Sea Management Progam (Salton Sea Program). The Agency
Actions Plan specifically calls for accelerated planning and permitting and "immediate
implementation" of projects critical for the protection of regional air quality and natural
resources at the Sea specifically "staged to address the expected progression of playa exposure"
under the oversight of the State Water Board and the California Air Resources Control Board.
While IID and the County Agencies were encouraged by this call for action, the process
embarked upon by the CNRA since then has primarily involved public presentations that largely
rehash proposals and activities made or undertaken by other agencies, most notably IID.
Also in 2015, Assembly Bill 1095 was adopted directing the CNRA to identify "shovelready" restoration projects at the Salton Sea to be submitted in a report to the Legislature in
March 2016. The report, unfortunately, simply catalogued pre-existing IID and State efforts,
such as the previously identified Species Conservation Habitat and Red Hill Bay projects, the
Torres-Martinez Wetlands, and IID's Backbone Infrastructure project. As the non-governmental
organizations pointed out during the State Waters Board's April 2016 workshop and again at the
August 2016 workshop, even these projects touted by the CNRA as part of the Salton Sea
Program are far too limited to address anticipated transfer impacts, and instead of moving
forward even with these small projects, the State seems committed only to restudying, reengineering and representing the existing plans and designs, rather than making concrete on-theground progress. In 2016 the Legislature appropriated approximately $80 million for the Salton
Sea to be expended for the "shovel-ready" restoration projects submitted to the Legislature.
While this appropriation was encouraging, the list of projects falls far short of addressing the
25,000 acres of fish and wildlife habitat and air quality projects directed by the Agency Actions
Plan and the $80 million has already been identified and presented by the CNRA as insufficient
to fully fund the limited list ofshovel-ready projects in the report.
After the March 2015 workshop and based in part on the governor's actions, the State
Water Board deferred processing and ruling on the Petition. Rather, it held a number of
workshops to inform the public of the CNRA's progress toward the development of a restoration
plan under the Salton Sea Program. At each workshop, with increasingly more urgency as time
passed, the State Water Board requested that the responsible state agencies provide a report that
3

would detail a feasible plan to restore the Salton Sea. Although concerned with the possibility of
losing additional valuable time by the State's development of the Salton Sea Program and the
process it embarked upon to get stakeholder involvement in its actions, IID and the County
Agencies were active participants in these workshops, offering extensive services and assistance
to the State as it moved forward with its program. This participation was made possible by an
email from counsel for the State Water Board to counsel for IID dated April 24, 2015 (the
SWRCB counsel email) confirming that the Petition could resume being processed at any time
and be considered at an evidentiary hearing before the State Water Board. Nevertheless, at each
workshop, it was clear that the State's progress under its Salton Sea Program toward a feasible
restoration plan was not sufficient given the cessation of the mitigation water deliveries in 2017.
At the final State Water Board workshop, on November 15, 2016, IID and the County
Agencies made clear to the State Water Board that the abstract planning and countless meetings
conducted by the State had consumed two years of irreplaceable time during which a 10-year
roadmap for restoration of the Sea could —and should —have been adopted and implementation
commenced. Most recently and shortly after that workshop, on December 9, 2016, the CNRA
submitted to IID and the County Agencies a draft plan, titled Salton Sea Management Pro ream,
Phase I: Ten-Year Plan (the SSMP), which is intended to serve as a 10-year roadmap for
restoration of the Sea. The CNRA has embarked upon revisions to the SSMP, but a date for
release of a final plan has not yet been provided by the CNRA.
II.

THE STATE WATER BOARD HAS THE AUTI30RITY AND DUTY TO HOLD
AN EVIDENTIARY HEARING TO CONSIDER THE PETITION.
As established in the Petition, the State Water Board has the clear and unquestionable

authority and duty to impose new or modified conditions in the Order approving the QSA
conserved water transfers and in order to carry out this authority and duty it must hold an
evidentiary hearing regarding the Petition. The Legislature has vested the State Water Board
with "plenary power and duties of management and oversight of valuable water resources."
(U.S. v. State Water Resources Control Bd. (1986) 182 Ca1.App.3d 82, 148; see also Light v.
State Water Resources Control Bd. (2014) 226 Ca1.App.4th 1463, 1485.) This includes all
"powers ... that may be necessary or convenient for the exercise of its duties authorized by law."
(Light, supra,at p. 1482, quoting Water Code §186(a).) (Petition, pp. 30-31.)
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The Water Code provides the plenary and undeniable authority to the State Water Board
to revisit the Order to add or modify the conditions. (Petition, pp. 30-33; Water Code §§1701, et
seq.) The State Water Board's authority over its orders is one of"continuing authority" and not
a one-time power, regardless of whether or not the State Water Board has expressly reserved that
authority within its order. (U.S. v. State Water Resources Control Bd., supra, p. 129, 152; see
also Environmental Defense Fund, Inc. v. East Bay Mun. Util. Dist. (1980) 26 Ca1.3d 183, 190;

cf. Nat'l Audubon Soc'y v. Superior Ct. (1983) 33 Cal.3d 419, 446-447.) (Petition, pp. 32-33.)
Nevertheless, the State Water Board expressly reserved its continuing authority in the Order,
repeatedly noting the need to do so to protect the Salton Sea. (Order, pp. 46 fn. 11, 47, 47 fn. 12,
53, 59 fn. 18, 60, 66, 74, 77, 87 condition 7.)
An evidentiary hearing is the proceeding identified by the Water Code in which the State
Water Board has the authority to conditionally approve the long-term conserved water transfers
under the QSA and to revisit the conditions of that approval specified in the Order to protect fish,
wildlife and other beneficial uses that may be affected by that long-term conserved water
transfer.2 Specifically, Water Code section 1736 states that the State Water Board may only
approve along-term conserved water transfer after "providing notice and opportunity ,for a
hearing" and "where the [long-term transfer) would not result in substantial injury to any legal
user ofwater and would not unreasonably affectfish, wildlife, or other instream beneficial uses."
(Water Code §1736, emphasis added, and Title 23 C.C.R. §§648, et seq.; see also U.S. v. State
Water Resources Control Bd., supra, p. 103; Petition, p. 31-33.) The statutory duty placed on
the State Water Board includes the "broad authority to control and condition water use," which
"includes protection ofthe environment." (Light, supra,p. 1485.) (Petition, p. 30.)
The affirmative duty to hold an evidentiary hearing regarding the QSA conserved water
transfers and to condition any such approval to protect the environment was originally
recognized by the State Water Board in 2001 and 2002 when it issued a notice on December 20,

2 IID and the County Agencies recognize that there is one alternative hearing option to an evidentiary hearing, which
is an informal hearing that is identified in the State Water Board regulations under Title 23 of the California Code of
Regulations, section 648.7. However, section 648.7 lists the factors to be considered to determine whether a matter
will be heard in an informal hearing, which include the number and nature of written comments, the number of
interested persons wishing to present oral comments at the hearing, the complexity and significance ofthe issues
involved and the need to create a record. The application ofthese factors to this situation overwhelmingly supports
the need for an evidentiary hearing and makes clear that an informal hearing would be wholly inadequate. IID and
the County Agencies would object to an informal hearing as allowed by this regulation to resolve this complex and
significant issue affecting the Imperial and Coachella valleys and the stability of the water supply for California.
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2001 and a revised notice on February 5, 2002 and held an evidentiary hearing in two phases
over 15 days between April 22, 2002 and July 16, 2002, the result of which was the conditional
approval of the QSA conserved water transfers pursuant to the Order, including the conditions
specifically protecting the Salton Sea and the Imperial and Coachella valleys. (Order, pp. 9-11,
84-92.) As a result of the previous evidentiary hearing and considering the circumstances set
forth in the Petition affecting the Salton Sea, an evidentiary hearing to consider modification of
the conditions of the Order is the only appropriate proceeding to be conducted by the State Water
Board.
III.

AN EVIDENTIARY HEARING MUST BE HELD BY THE STATE WATER
BOARD TO SATISFY THE CONDITIONS OF THE ORDER.

As the State Water Board is well aware, the Order approved the QSA conserved water
transfers based upon the first and foremost premise that 15 years of mitigation water delivered to
the Salton Sea would hold the line against degadation while restoration was studied, a plan was
developed and implementation ofthat plan commenced. (Order, pp. 3, 44, 47, 66,71,. 86-87.) As
the Order points out, in 2002, the impacts of the QSA conserved water transfers on the Salton
Sea "generated the most concern in [that] proceeding." (Order, p. 2.) For that reason, the Order
approved the QSA conserved water transfers with the conditions that IID would deliver
mitigation water under the Salton Sea Habitat Conservation Strategy(SSHCS)for 15 years and
the State Water Board would consider modifying this condition "in light of the results of the
study on the feasibility of restoration..." (Order, pp. 86-87, conditions 5 and 7.) That 15-year
period will expire this year, and while restoration has been studied at length, there is still no
concrete final plan for restoration.
The SSHCS and the 15-year period of mitigation water being delivered to the Salton Sea
were to neutralize the effects of the transfer on fish and wildlife connected to salinity levels of

also

see

the Sea. (Order, p. 3, "[W]e conclude that salinity levels at the Salton Sea that would have
existed in the absence of the transfer should be maintained for a period of 15 years.";
Order, p. 46, "... by this order we require IID to maintain baseline salinity levels, as outlined
under the SSHCS for 15 years following the effective date of the QSA.") The State Water Board
relied specifically on SB 482 as a further basis for imposing the condition to preserve the status
quo at the Salton Sea for 15 years. (Order, p. 46,"[I]mplementation of the QSA, during the first
15 years that the agreement is in effect (1) will not result in a material increase in projected

salinity levels at the Salton Sea and (2) will not foreclose alternatives for reclarr~ation of the
Salton Sea.")
As set out in the Order,"[t]his requirement mitigates project impacts to the Salton Sea for
a long enough period to provide time to study the feasibility of long-term restoration actions and
begin implementation of any feasible restoration projects." (Order, p. 3.) Moreover, this
condition of determining the feasibility of restoration over a 15-year period was specifically
designed to allow the State Water Board to set a specific decision point in the future, rather than
being forced to prejudge the feasibility of restoration on the date the Order was issued.(Order, p.
3,"At the same time, it avoids prejudging those restoration-planning efforts".)
The State Water Board succinctly explained the value of imposing this condition in the
Order as achieving "a reasonable balance between the State's interest in protecting the fish and
wildlife that depend on the Salton Sea, the State's interest in protecting the economy of Imperial
County and the State's interest in the implementation of the transfer to meet California's water
supply needs." (Order, p. 3; see also p. 46,"SB 482 achieves a reasonable balance between the
importance of mitigating project impacts to the Sea long enough to study the feasibility of longterm restoration, the economic impacts of fallowing, and the importance of the transfer to
California's water supply needs.")
With respect to the "balance" that the State Water Board had anticipated, the State of
California has received the benefits of the QSA conserved water transfers that: a) protected the
water supplies of Southern California by bringing California into compliance with its obligation
to reduce California's annual use of Colorado River water to 4.4 million AF, and b) protected the
Bay-Delta region from additional water exports to the Southern California coast that would have
had devastating effects on that already heavily impacted environmental area. The State Water
Board found at the time of issuance of the Order, protecting the Bay Delta and reducing
California's annual Colorado River water use to 4.4 million AF justified the environmental
consequences to the Salton Sea and the Imperial and Coachella valleys. The State Water Board
reasoned that,
If the proposed transfer is not implemented because the cost of mitigation is too
high, the consequences to the State's water supply and to the San Francisco
Bay/Sacramento San Joaquin River Delta (Bay-Delta) could be severe. In view of
these competing considerations, we conclude that IID should be required to
maintain baseline salinity levels, as specified by the SSHCS,for 15 years. (Order,
p. 44.)
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The State Water Board also recognized the negative socio-economic impacts that
fallowing land could have on Imperial County. (Order, p. 44-45.) However, the State Water
Board reasoned that limiting the delivery ofthe mitigation water to the Salton Sea for the 15-year
period and the continuing authority reserved to revisit conditions at the end of the 15 years
provided that balance to the socio-economic interests of the region. (Order, pp. 2, 44-45, 59-60,
73-77.)
While the condition for implementation of the SSHCS for 15 years achieved the
balancing of many interests, the State Water Board also had the foresight to recognize that these
mitigation measures could not continue indefinitely into the future and that it would have to take
up the issue of restoration of the Salton Sea again after it was studied. (Order, p. 3, "[This
Order] also recognizes that it would be unreasonable to have these mitigation requirements
remain in effect if restoration planning either ultimately produces a plan that will restore the
Salton Sea without requiring continued mitigation by the parties to the transfer or reveals that
restoration is infeasible.") While the State Water Board acknowledged the uncertainty of future
mitigation requirements, it was unequivocal in asserting its commitment to revisit the issue in 15
years. (Order, p. 47, "With the mitigation requirements imposed by this order, the transfer will
not have an adverse impact on the water quality of the Salton Sea, and the degradation will not
occur for at least 15 years. It is uncertain what the future of the Sea will be after 15 years.
Restoration efforts may continue to maintain the water quality of the Salton Sea, or it may be
determined that maintaining the existing beneficial uses is impossible. As explained in section
5.1.5, it is appropriate to apply water quality standards as part of a more comprehensive review,
and not just to this transfer in isolation. Because we are reserving continuing authority, we need
not speculate at this time on how or under what circumstances the SWRCB should address
degradation that may occur 15 years from now.")
The studies regarding feasibility of restoration of the Salton Sea were to be completed by
the end of the 15-year period and the State Water Board was to reevaluate the conditions in light

also

implemented during that period. (Order, p. 47;

see

of those studies and any identified feasible restoration measures that could begin to be
p. 2, "The feasibility of restoring the

Salton Sea is the subject of an ongoing study by the Secretary of Interior and the Salton Sea
Authority."; p. 44, "Fifteen years will allow the Secretary of Interior, Salton Sea Authority,

:+

Secretary of Resources, and the Governor of California sufficient time to study the feasibility of
restoration of the Salton Sea and begin implementation of any identified feasible restoration
measures.") In fact, the State Water Board specifically in Condition Seven anticipated
substantial work to be done to study the feasibility of restoration from the United States Bureau
of Reclamation in addition to the efforts of the Resources Agency, the Salton Sea Authority and
the governor relying on the eloquent language of SB 482 (Order, p. 87, "The [State Water
Board] reserves continuing authority to consider whether it would be appropriate to add, delete,
or modify the mitigation measures required by Conditions S and 6, above, in light of the results
of the study on the feasibility of restoration to be prepared by the Secretary of Interior, in
cooperation with the Resources Agency, the Salton Sea Authority, and the Governor of
California, in accordance with the Salton Sea Reclamation Act of 1998 and Senate Bi11482.")
The Order and specifically Condition Five for the delivery of the mitigation water to the
Salton Sea under the SSHCS for 15 years make no sense without the State Water Board's
reevaluation of the conditions at an evidentiary hearing. (Order, p. 86.) The effect of the
SSHCS for 15 years has been the delivery of up to 800,000 AF to the Salton Sea. The Order
expressly states that "[n]othing in this order requires the petitioners to proceed with the transfer,
or in the absence of the transfer to satisfy any of the conditions or mitigations described in this
order." (Order, p. 3, emphasis added.) Even so, IID dutifully complied with the mitigation
measures prescribed by the conditions in the Order and waited patiently for 13 years to receive
the benefits of the restoration-planning efforts anticipated by the Order. As the 15-year period
comes to an end, there is no additional time that can be allowed or any more water that can be
expended without the future of the Salton Sea being vetted by the State Water Board. It is now
time for an evidentiary hearing to be held for the reevaluation of the conditions, as was
anticipated throughout the entire Order and, after a full evidentiary hearing under the continuing
jurisdiction it retained specifically for that purpose, the State Water Board must modify the
Order as needed to ensure restoration ofthe Salton Sea by the State of California.
IV.

RESTORATION OF A SMALLER BUT SUSTAINABLE SALTON SEA IS
FEASIBLE AND THE STATE IS OBLIGATED TO RESTORE IT.
The State Water Board approved the QSA conserved water transfers based on the

assumption —quite reasonably —that the State of California would be able during the SSHCS 15yearperiod to determine whether restoration of the Salton Sea was feasible and, if so, to develop

7

and begin implementing a plan to restore the Sea. (Order, pp. 3, 44.) After 15 years of studying
restoration of the Salton Sea, one thing has become clear —restoration of a smaller but
sustainable Sea is feasible.
As recognized in the Order, as the QSA conserved water transfers continue and up to
300,000 AF of conserved water is annually transferred outside of the IID water service area, the
Salton Sea will be shrinking. (Order, p. 71.) IID and the County Agencies prepared a draft
framework analysis in July 2015, which identified feasible restoration efforts that could be
implemented as the elevation of the Salton Sea recedes in anticipation of a smaller but
sustainable Sea. (Draft Executive YVhite Paper, Frameworkfor a Smaller But Sustainable Salton
Sea and Framework Document, July 2015 http://www.iid.com/home/showdocument?id=10121

and http://www.iid.comlhome/showdocument?id=10123.)
The feasibility of a smaller but sustainable Salton Sea has been recognized by the State of
California as well. The CNRA has repeatedly conceded during State Water Board workshops
and its own public outreach presentations that restoration of a smaller but sustainable Sea is
feasible. In fact, the framework analysis and the IID Backbone Infrastructure Project coming out
of that analysis has been incorporated into the SSMP developed by CNRA and is a foundational
piece of restoring a smaller but sustainable Sea.

Additionally, the Agency Actions Plan

specifically states that "[t]he implementation of sustainable habitat and air quality management
and mitigation at the Salton Sea through a Salton Sea Management Program is critical for the
protection of regional air quality, natural resources at the sea, and the management of a stable
Colorado River Supply for California." By this statement, it is clear that the governor recognizes
the feasibility of a smaller but sustainable Salton Sea. The Agency Actions Plan then establishes
the feasibility of restoration of the Salton Sea further by setting clear and specific short-term and
medium-term restoration goals of creating up to 25,000 acres of habitat and dust suppression
projects. Further, the governor directed the State Water Board in the Agency Actions Plan to
"regularly monitor and assess progress on the implementation of the Salton Sea Management
Program." There could be no other purpose for directing the State Water Board "to monitor and
assess progress on the implementation" of restoration than to ensure that restoration would
actually take place. The governor's directive must have intended that the State Water Board
would take whatever actions needed to ensure that CNRA was meeting its obligations, including
the enforcement of its own Order.
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'The Order reasonably relied on the foundational premise that, if restoration were found to
be feasible, the State of California would undertake that restoration. Not only did State officials
directly assure IID in 2002 and 2003 that it would restore the Salton Sea — as Director Kuhn
detailed in the initial State Water Board workshop regarding the Sea in March 2015 —but as
more fully set forth in the Petition, the State of California also enacted the "QSA Legislation"(a
package ofthree bills, SB 277, SB 317 and SB 654)in which the California Legislature agreed to
assume the costs of Salton Sea restoration and QSA mitigation, except for the first $133 million
(in 2003 dollars) in mitigation costs to be borne by IID, SDCWA and Coachella Valley Water
District. (Petition, p. 18.) Specifically, in SB 277, the "Salton Sea Restoration Act," the
Legislature declared it to be "the intent of the Legislature that the State of California undertake
the restoration of the Salton Sea ecosystem and the permanent protection of the wildlife
dependent on that ecosystem." (Fish &Game Code §2931(a).) (Petition, p. 18.) The sponsors
of SB 277 explained that it entailed "a commitment on the part of the State to restore the Salton
Sea," and that SB 277 "states that it is the responsibility of the State of California to. restore the
Salton Sea." (Petition, p. 18.)
The State's obligation to restore the Salton Sea was made manifest in 2013 when the
Legislature and Administration renewed their commitment to Salton Sea restoration with the
passage of AB 71, which reaffirmed that it remains "the intent of the Legislature" to
"[p]ermanently protect fish and wildlife that are dependent on the Salton Sea ecosystem,"
"[r]estore the long-term stable aquatic and shoreline habitat for fish and wildlife that depend on
the Salton Sea," and "[m]aintain the Salton Sea as a vital link along the Pacific Flyway." (Fish
and Game Code §2940(e).) AB 71 also provided that the CNRA would lead the State's Salton
Sea restoration efforts." (Fish and Game Code §2941.) The 2014 California Water Action Plan,
as updated in 2016, directly calls on the State Water Board to oversee CNRA leadership in the
development and implementation of a comprehensive and accelerated response to the air quality
and ecological needs at the Sea.
The culmination of all of these efforts occurred when, in August 2016, the CNRA signed
the Memorandum of Understanding By and Between the United States Department of the
Interior and the California Natural Resources Agency Regarding the Coordination of Activities
to Manage the Salton Sea (the federal MOU). The federal MOU notes that "[u]nder the QSA,
the State of California agreed to assume responsibility for environmental mitigation requirements
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in excess of $133 million (in 2003 dollars), the amount that the QSA requires three local water
agencies to pay for this purpose." (Federal MOU, p. 2.) The federal MOU also affirms that in
the Agency Actions Plan "the State recognizes that immediate implementation of sustainable
habitat and air quality management and mitigation at the Sea through a Salton Sea Management
Program is critical for the protection of regional air quality, natural resources at the [S)ea...."
(Federal MOU,p. 3.) Significantly, the federal MOU links the need for restoration of the Sea to
the obligation of California to work with other Colorado River basin states in a manner that
ensures "the management of a stable [Colorado] River water supply for California." (Federal
MOU,p. 3.)
The federal MOU tracks exactly the position of IID and the County Agencies. It
concludes that it is necessary that there be "clear and achievable milestones with State-directed
plans to achieve them" and "the State's role as lead on Sea management." (Federal MOU,p. 4.)
Finally, the federal MOU found that achieving the State's goal of providing 25,000 acres of
wildlife habitat, air and water quality projects and other projects is critical. (Federal MOU,p. 4.)
In January 2017, the State of California strengthened its commitment to restoring the Salton Sea
when the CNRA entered into an Addendum to the August 31, 2016, Memorandum of
Understanding By and Between The United States Department of the Interior and 'The State of
California Natural Resources Agency Regarding The Coordination of Activities to Manage the
Salton Sea (the Addendum). The Addendum states that "the Parties wish to ensure that there is
a seamless and continuous effort in furtherance of the goals of the MOU during 2017, given the
end of the mitigation flows identified in the 2003 Quantification Settlement Ageement(QSA)
agreements, the importance of actions to support implementation of existing Colorado River
conservation actions, and additional actions that may be taken in light of the ongoing historic
drought on the Colorado River." (Addendum, p. 1.)
As fully discussed above, all of the legislation, the findings of the Order, the uncontested
testimony at multiple workshops before the State Water Board, including that of the CNRA, and
the federal MOU,demonstrate that there can be no question that restoration of the Salton Sea is
feasible. Because it is feasible, it is the obligation of the State of California to undertake
restoration ofthe Sea.
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V.

FAILURE OF THE STATE WATER BOARD TO MODIFY THE CONDITIONS
OF THE ORDER WILL RESULT IN IMMEDIATE, PALPABLE AND
IRREPARABLE INJURY.
As shown in the Declaration of Tina Shields (attached hereto as Exhibit D), IID will

fully meet its mitigation water delivery obligation under the QSA agreements and the Order by
December 31, 2017, if not sooner, after which mitigation water to the Salton Sea will end.
When IID completes deliveries of mitigation water to the Salton Sea and begins to ramp
up the conserved water transfers in 2018, the rate of elevation decline at the Salton Sea and the
rate at which playa becomes exposed will both increase dramatically. (Order, p. 43.) As shown
in the Declaration of Ms. Shields, once the deliveries of mitigation water cease, it is expected
that an average of approximately 3,300 to 5,600 acres of playa will be uncovered each year for
the next decade totaling over 50,000 acres of exposed Salton Sea playa by 2028.
There is no scientific dispute that as greater areas of Salton Sea playa are exposed the
rates of fugitive dust emissions (PM~o) will increase dramatically. As established in the County
Agencies' public comments for the March 2015 State Water Board workshop, those fugitive dust
emissions will increase the rates of respiratory disease, asthma, lung damage, bronchitis and lung
cancer in the Imperial and Coachella valleys, which are already among the highest rates in
California.

(ICAPCD

March

2015

workshop

public

comments,

http://www.waterboards.ca.gov/waterri~hts/water issues/programs/salton sea/dots/comments03
1115/roman kelley.pdf; Imperial County March 2015 workshop public comments, pp. 3-5
http://www.waterboards.ca.gov/waterri~hts/water issues/programs/salton sea/docs/comments03
1115/rte kelley 031115.pdf.) There was also no question that those fugitive dust emissions —
mostly PM 2.5 and PM to —would pose increased threats to human health, particularly in young
children and in the elderly. (ICAPCD March 2015 workshop public comments. supra.)
Furthermore, the County of Imperial contains one of the highest rates of unemployment in the
State, with high poverty rates paralleling the unemployment rate, particularly among minority
populations. (Imperial County March 2015 workshop public comments, supra, p. 7.) Thus, the
failure to restore the Sea will visit upon these most vulnerable of populations the misfortune of
higher rates of respiratory distress and asthma while the conserved water transfers to the more
urban and economically prosperous populations on the urban coast continue without interruption.
Moreover, the accelerated decline in Salton Sea elevation also means that the already
high salinity levels will continue to increase such that it is unclear if the tilapia fishery will
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survive much longer, let alone reproduce in the Sea's high salinity in order to continue serving as
the primary food source for millions of migrating waterfowl along the Pacific Flyway. (Order, p.
46.) Unless aggressive action is taken by the State of California to develop and implement a 10year roadmap to restore the Salton Sea, when the mitigation water deliveries are completed the
inevitable public health and environmental catastrophe in the Imperial and Coachella valleys will
be exactly as anticipated by the State Water Board when it imposed the condition to restore the
Sea in the Order. The very life of the Salton Sea ecosystem relies on enforcement of the
condition imposed by the State Water Board in the Order for restoration ofthe Sea.
As set out above, the approval of the long-term QSA conserved water transfers was
expressly conditioned on the development of a Salton Sea restoration plan during the 15-year
SSHCS period. Because restoration of the Sea has not happened, the inevitable health risks
anticipated by the State Water Board in the Order and starkly described in the multiple
workshops before the State Water Board are now about to occur. The quid pro quo for the
condition that IID deliver 15 years of mitigation water to the Sea was straightforward and
understood by all: In exchange for delivery of this mitigation water, the State would study the
feasibility of restoration and develop a plan to make this happen. All parties —including but not
limited to the State of California —knew that the conserved water transfers would cause
significant harm to air quality and habitat. IID was asked to and faithfully delivered the
mitigation water so as to stabilize regional environmental and air quality conditions for a long
enough period for the State to study the feasibility of long-term restoration actions, develop a
plan for restoration and begin implementation ofthat restoration plan. (Order, pp. 47, 53, 60,66,
74, 77, 87.) IID lived up to its part of the bargain; an evidentiary hearing would ensure that the
State lives up to its commitment. The State Water Board must order that the commitment it
demanded in the Order be carried out. There simply is no tenable alternative to fulfilment of the
State's obligation to restore the Sea. There is no time to look in vain for a less expensive, less
difficult "Plan B."
The Order is not ambiguous. The State Water Board in 2002 understood it could not
approve a transfer that would cause substantial damage to environmental habitat and to human
health. On the other hand, it also understood that it was essential to provide needed water
supplies to urban areas of Southern California and address the environmental needs of the BayDelta area. (Order, p. 44.) To allow the conserved water transfers to go forward, the State Water
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Board imposed, among others, a condition on the approval of the QSA conserved water transfers
that IID would provide a 15-year period of mitigation water deliveries to reduce the threat of
fugitive dust emissions. (Order, p. 47, 86.) In return, the State was required to evaluate the
feasibility of restoration and if restoration were feasible, it would develop a plan for restoration
of the Salton Sea. (Order, p. 87.)
In the Order, the rationale of the State Water Board was clear. It made two findings that
provide guidance for this Motion. First, the State Water Board found that the QSA conserved
water transfers are of overriding importance to the State's water supply reliability. (Order, p.
73.) Second, the State Water Board found that the QSA conserved water transfers could only be
permitted if the anticipated Salton Sea air quality and habitat impacts were addressed. (Order,
pp. 72-73.) The State Water Board has the opportunity to address these findings through an
evidentiary hearing and modification of the Order, as IID and the County Agencies are
requesting.
VI.

REQUESTED RELIEF.
In these waning months of the 15-year period provided to the State for the preparation of

a plan for restoration of the Salton Sea, IID and the County Agencies respectfully request that the
State Water Board conduct an evidentiary hearing and exercise its duty and the continuing
authority it expressly reserved in Condition Seven of the Order to modify Condition Five. That
hearing would address the State's SSMP for implementation of the next steps to be taken for
restoration of the Sea. The proposal would be presented "in light of the results of the study on
the feasibility of restoration" and would inform the State Water Board as to the progress that has
been made by the State during the last 15 years. (Order, p. 87.)
An evidentiary hearing is required because IID and the County Agencies recognize that
the CNRA will within a few months, if not weeks, finalize the SSMP. If the SSMP contains all
components that are necessary for a restoration plan, an evidentiary hearing is required to
memorialize this plan within the Order. If it falls short, nothing less than a full evidentiary
hearing is required to allow this Board to modify Condition Five to require that the plan be
modified to include all of the components necessary for restoration of a smaller but sustainable
Salton Sea. It is incumbent upon the State Water Board, in the exercise of its jurisdiction, to
work with IID and the County Agencies and ensure that the State of California, acting through
the CNRA,meets its obligation to protect its citizens and the ecosystem ofthe Salton Sea region
15

The failure of the CNRA to develop a credible 10-year roadmap in its SSMP will have
repercussions, not only for the State of California but throughout the west. California has been
cooperating with the other six Basin States on the Colorado liver to develop a plan to
proactively address the ongoing 17-year drought. All Lower Basin states have been attempting
to develop an agreement to reduce Colorado River water delivered to them to maintain elevation
or build storage in Lake Mead. Major California water users, IID and the Metropolitan Water
District of Southern California, have been at the forefront ofthese discussions.
But IID, while fully engaged in these important negotiations, now faces a serious
dilemma. IID is willing, under certain rules of operational access, to store conserved water in
Lake Mead to build elevation through storage programs and defer use of that water within IID
until the drought abates. It is self-evident, however, that storage of IID conserved water in Lake
Mead will mean reductions in delivered water to IID and its users, which in turn will mean less
agricultural return flows to the Salton Sea. Preparation of the SSMP in the abstract, without
addressing the realities of drought on the Colorado River, will make it of little or no value other
than as an esoteric exercise. Simply stated, the absence of a restoration plan for a smaller but
sustainable Salton Sea precludes IID from participating in the federal Drought Contingency Plan
(DCP) developed for the Colorado River. IID cannot sacrifice the Salton Sea for the benefit of
the DCP. The impasse is clear. The State Water Board can break that impasse by holding an
evidentiary hearing and modifying the Order to mandate the Sea's restoration in concrete and
measurable ways.
There can be no claim of surprise at the issues raised by IID and the County Agencies in
this Motion. IID and the County Agencies have made it clear to the State Water Board
throughout 2016 that a 10-year roadmap is required for restoration of the Salton Sea; a plan that
will protect the public health of the Imperial and Coachella valleys and the ecosystem at a scale
that is sustainable over time at the Sea.
The State Water Board has a simple choice before it. It can notice and schedule an
evidentiary hearing as requested by this Motion to consider modification of Condition Five of the
Order pursuant to California Water Code sections 1735, et seq., Title 23 of the California Code
of Regulations sections 648, et seq., and as anticipated in the Order itself. This would be
consistent not only with the Order, but with California law, the Governor's Agency Actions Plan,
as affirmed in the California Action Plan and the recent federal MOU. This evidentiary hearing

will allow the State Water Board to evaluate the State's progress over the last 15 years and either
memorialize an acceptable SSMP through modification of the Order or it can mandate that the
CNRA prepare a legally binding and enforceable SSMP containing a 10-year restoration
roadmap that will in fact result in the restoration of a smaller but sustainable Sea.
Due to the urgency and priority of this Motion to protect the public health of the
communities of the Imperial and Coachella valleys and to protect the fish and wildlife habitat at
the Salton Sea, IID and the County Agencies request the State Water Board determine, not later
than April 18, 2017, whether it will schedule and hold an evidentiary hearing no later than July
17, 2017 as requested by this Motion. IID and the County Agencies specifically request the State
Water Board consider at an evidentiary hearing the modification of Condition Five of the Order
by adding the following paragraphs:
The State Water Board finds that, after 15 years of delivering up to 800,000 acre-feet of
mitigation water to the Salton Sea under the Salton Sea Habitat Conservation Strategy
and after several studies regarding the feasibility of restoration of the Sea, the State of
California has a legal and enforceable duty to restore the Salton Sea, that restoration of a
smaller but sustainable Sea is feasible and that restoration must be completed forthwith in
order to avoid catastrophic consequences to the State of California as a whole and
specifically to the health of the residents of the Imperial and Coachella Valleys and to the
multiple wildlife habitats that exist at the Sea and serve the Pacific Flyway.
The California Natural Resources Agency is hereby ordered to submit a final
Salton Sea Management Program 10-year restoration roadmap to the State Water
Board no later than October 1, 2017 that will include the following:
a. Acreage performance standards for each calendar year from 2018
through 2025, inclusive and a corresponding schedule;
b. Proposed permit streamlining actions for performance ofthe plan;
c. An adaptive management plan for implementation;
d. Identification of funds and actions to obtain additional. funding for
implementation of the plan;
e. A 5-year consultation process to initiate the planning and management
of restoration activities for the next 10 years; and
f. A statement affirming the State's obligation to restore the Salton Sea
with specific oversight actions by the State Water Board to ensure
implementation ofthe plan.
The California Natural Resources Agency shall enter into an agreement with the
Permittee and the County of Imperial to implement all actions identified in the Salton Sea
Management Program 10-year restoration roadmap, implementation of which shall be
overseen by the State Water Resources Control Board as set forth in the Governor's
Salton Sea Agency Actions Plan. The State Water Resources Control Board and the
Superior Court of Imperial County shall have concurrent jurisdiction for any actions to
enforce said agreement.
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IID and the County Agencies respectfully request that the State Water Board calendar
this matter for a preliminary status conference at the conclusion of its regular meeting on Apri14,
2017 so that the State Water Board may hear from interested parties whether they support this
Motion.
In the alternative, however, the State Water Board could decide that it will not schedule
a hearing in response to this Motion. IID and the County Agencies believe such inaction would
place the State Water Board in a precarious legal and political position. By refusing to enforce
its own condition of the Order retaining continuing jurisdiction over the environmental issues at
the Salton Sea related to the QSA conserved water transfers, it would needlessly call into
question the validity of its own Order approving the QSA conserved water transfers. By refusing
to insist on real progress toward the restoration of the Salton Sea, the State Water Board would
be refusing to implement the Agency Actions Plan promulgated by the governor. The State
Water Board should expect that IID and the County Agencies, as well as numerous other
stakeholders, will strongly object to any such inaction on the part of the State of California,
especially when the health of the people of the Imperial and Coachella valleys and the continued
viability of the Pacific Flyway are at stake. Given the need for immediate action to protect the
public health of the Imperial and Coachella valleys and the wildlife habitat of the Sea and its role
in the Pacific Flyway, IID and the County Agencies will have no other option if the State Water
Board fails to schedule and/or conduct a timely evidentiary hearing but to exercise all rights to
utilize remedies afforded under the QSA,the law and by the courts.
Despite the express language in the Order and the multiple statutes committing the State
to restoration of the Salton Sea, commitments that were reaffirmed in the federal MOU as
recently as August 2016, the State of California has taken limited action that will restore the
Salton Sea and thereby comply with the Order. To the degree that the State of California has to
date not made the policy choice to adequately fund the restoration effort, IID and the County
Agencies wish to make clear that they are not asking the State Water Board to direct the
Legislature to appropriate funds. Rather this Motion is requesting that this Board direct the
CNRA, working with the California Department of Fish & Wildlife and the California
Department of Water Resources, to prepare an SSMP, including a 10-year restoration roadmap
for the Salton Sea, as specified above and in conformance with the material presented at the

evidentiary hearing, and that they expend the funds needed to restore the Salton Sea while
pursuing all funding alternatives. The State Water Board must notice and hold an evidentiary
hearing to hear and evaluate evidence from all interested parties whether modification of the
Order as proposed in this Motion is appropriate and necessary.
For the reasons set forth above, Petitioner IID and Intervenors the County Agencies
respectfully request that the State Water Board commence a hearing no later than July 17, 2017
and issue a decision no later than December 15, 2017, for the purposes set forth above and in the
Petition. The people of the Imperial and Coachella valleys have waited more than two years for
the State Water Board to take action on the Petition; they cannot be expected to wait any longer.
Respectfully submitted,
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Dated: March 15, 2017

DOWNEY BRAND LLP

By:
DAVID R.E. ALADJEM
Attorney for Imperial Irrigation District

