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A century of service, Since 1911

NOTICE OF SPECIAL MEETING
WEDNESDAY, NOVEMBER 14, 2018

IMPERIAL IRRIGATION DISTRICT BOARD OF DIRECTORS

William R. Condit Auditorium Division 1—Juanita Salas
1285 Broadway Division 2—Bruce Kuhn
El Centro, CA 92243 Division 3—James C. Hanks, President

Division 4—Erik J. Ortega, Vice President
Division 5—Norma Sierra Galindo

Kevin E. Kelley, General Manager

Frank A. Oswalt, General Counsel Gloria A. Rivera, Secretary

MEETING CALLED TO ORDER—5 p.m.

PUBLIC COMMENTS DURING SPECIAL BOARD MEETING (three minutes per speaker)
This is a public meeting and this is the time for public comment. Because this is a special
meeting, you may address the board only on items appearing on the agenda for this meeting.
If you wish to address the board, please come to the microphone and state your name for the
record. Any action taken because of public comment shall be limited to direction to staff.

DROUGHT CONTINGENCY PLAN WORKSHOP

ADJOURNMENT
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A century of service. Since 1911
November 14, 2018 BOARD AGENDA MEMORANDUM Workshop
SUBJECT Drought Contingency Plan Workshop
DEPARTMENT Executive
PRESENTER Kevin Kelley, general manager

Chuck DuMars, outside counsel
Tina Shields, water manager
Joanna Smith Hoff, deputy general counsel

Background
Persistent drought affecting the Colorado River watershed has led to a concerted effort

by Section 5 contractors in the Upper and Lower basins to develop what has become
known as a Drought Contingency Plan to arrest the declining elevation at both Lake Mead
and Lake Powell.

If approved by all parties in the seven basin states, the DCP would become an overlay to
the 2007 Interim Guidelines and extend through 2026. It would also activate Minute 323
binational water scarcity provisions that would result in additional water conservation
volumes from Mexico to build elevation in Lake Mead.

Draft agreements among the parties were released to the public last month. For this
workshop, the Imperial lrrigation District is releasing draft intrastate agreements that
would, if adopted by IID, the Metropolitan Water District and other Colorado River water
agencies in the state, establish parameters for California contributions, in the form of
storage, under an expanded Intentionally Created Surplus program that would support
the public policy aims of a Lower Basin DCP.

These two draft agreements between 11D and MWD are attached and will be thoroughly
reviewed with the public during the workshop. While they represent substantial agreement
between the agencies, they are neither final nor exhaustive. Viewed as working drafts,
the exchange of ideas and public input that will ensue from their release is regarded by
IID as an essential component in these negotiations.

Also included here for public review and discussion is a letter received on November 6
from a group of agricultural water users opposing the district’s participation in the Drought
Contingency Plan based on the Superior Court ruling in the Michael Abatti v. IID litigation,
which is currently before the Fourth District Court of Appeal in San Diego.



1011-931-18 Draft (MWD’s Redline Edits)

AGREEMENT BETWEEN THE METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA AND IMPERIAL IRRIGATION DISTRICT
APPORTIONING CONTRIBUTIONS TO LAKE MEAD FOR
DROUGHT CONTINGENCY PLAN IMPLEMENTATION

This AGREEMENT between The Metropolitan Water District of Southern California
(MWD) and Imperial Irrigation District, a California irrigation district (IID), (individually, Party

and collectively, Parties) is entered into as of this day of , 2018 (Date).
RECITALS
A. On , 201 _, the Parties, along with [certain entities in Arizona], [certain entities

(CRCN), and the Southern Nevada Water Authority, &/p %/; ghdivision of the State of
Nevada (SNWA), entered into the “Lower Basin 9 g t Conti f?% Plan Agreement” (LB
DCP Agreement), which, to help Lake Mead ay ¥ ching critical él yw elevations,
incentivizes the creation and storage in Lake Kfj of Intentionally Créﬁ% Surplus (ICS) and
provides for Drought Contingency Plan (DCP) _f)}tributions to be made 'I?gf,’j;‘ ¢ Mead reaches
certain critical elevations. /’////// f////f//

% %
B. The LB DCP Agreement inc é%fé} Exhibit 1, theZLower Basin Drought Contingency
Operations (LBOps), which is an ope a9 % i ocument th tf 1]l guide operation of Lake Mead
through the Interim Period along with t %Recc%f/lfﬁ;f; ecision’-{%}/ e “Colorado River Interim
Guidelines for Lower B / : /: ir

%
rtages and/the Coordinated Ope {@3 s for Lake Powell and Lake
s 7 7 7
Mead,” dated Dccem/b /ggﬁi} %2007 In é%m a7 % z

in California], the Colorado River Commission of NevaddZ //é ency of the State of Nevada
it
0}

g/’f//;or plifposes of this Agreement,

the LB DCP Agreenrggt and the TB0ps are ¢ Ay refeftedto as the “LB DCP.” The LB
DCP also provides tha @} rojection of Lake Mgad’s January 1 elevation according to the

August 24-month study ¢

% United” ;)es Bureau of Reclamation (Reclamation)
Btions %ych of the Lower Basin States in the
T, D

nducted,
will determi ’%f@ unt 0%@ P ot g
7 7
subseq%r, i 1@ %/ Wy
Y 1) % O

C. (/I%Z;,E >cember 13, f@.the %, along with other California contractors, entered into

the “Califo -’Z}%gr&:ement fog‘//;- Crea gﬁ’f nd Delivery of Extraordinary Conservation

| Intentionally é’g} d Surp!us,”%v ended (California ICS Agreement), which established the
terms and conditiéfgx(%)r the cregffon, accumulation and delivery of Extraordinary Conservation
Intentionally Create 4§

/ z;} lus (; CS) by California contractors pursuant to the 2007 Interim
Guidelines. ///'//» /

D. The 1931 California Seven-Party Agreement (Seven-Party Agreement) provides that Palo
| Verde Irrigation District (PVID), the Yuma Project, [ID, and Coachella Valley Water District
(CVWD) hold California’s first three priorities to Colorado River water and are collectively
entitled to the beneficial consumptive use as reasonably required of not to exceed 3,850,000
acre-feet per year. The fourth and fifth priorities totaling 1,212,000 acre feet per year are held by
] MWD. The sixth priority of 300,000 acre-feet per year is held by [ID, CVWD, and PVID. The
seventh priority of all remaining water available for use within California is reserved for
agricultural use in the Colorado River Basin within California, which includes the lands within
IID, CVWD and PVID. MWD and CVWD also have Hist-the-titles-of-the-surplus water delivery
contracts} with the Secretary of the Interior, entitled “Contract for Delivery of Surplus Flows

1
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From the Colorado River”, dated on or about September 9. 1987 and March 8, 1987,
respectively.

E. Based on the net consumptive use volumes available to IID, MWD, PVID, and CVWD
taking into account conserved water transfers authorized in the 2003 Colorado River Water
Delivery Agreement, California’s 4.4 million acre-foot apportionment is consumptively used by
IID, MWD, PVID, and CVWD in the following approximate proportions: 60% by IID, 25% by
MWD, 8% by PVID and 7% by CVWD. The apportionment of California’s DCP Contributions
by each Party are set out in the body of this Agreement below.

F. California’s DCP Contributions will be met by IID, l\} PVID, and CVWD as
follows. Based on the Seven-Party Agreement and the perc /z / ,, of projected use of Colorado
River water under the Colorado River Water Dehvery et t, PVID is responsible for 8% of
California’s DCP Contributions and CVWD is respons; ble or/é/ of California’s DCP
Contributions as provided in separate agreements g -/ MWD ”éff 1D, and CVWD. IID and
MWD are entering into this Agreement to set 9}2 -6 respons1b1htie/,§‘j/i}r the remaining portion

of California’s DCP Contributions. T
4,/'*/ WY,

G. The Parties desire to apportion California ﬁ?f on :/:'utlons and / %nsh the terms
and conditions for implementation (;; LB DCP b 6}?/”% D and MWD thro gfh this
Agreement and through a concurrent /’%led Amend //é, 1t No. 2 to the California ICS
Agreement. /"’;f/?/ ”’5’%// /

WS @
H. IID is lesponmb) A1 lementm e nath/ @,est ag{f //0, Itural water conservation

-fee er year of conserved water
to urban California WIgr agencies/ i extess of 1% illion acre-feet of water since the
inception of the water c%(/ rvatlo v and transfe @/ gram, ensuring that California lives within its
4.4 million acre-foot ann H; ormal apportionment to Colorado River water.

. // S,

L. AV reliant (@ (,0 Rlve '{fﬁ'/ e water supply to serve its residents,

industrié 7/ d agrlcultur ter us’e//fﬁ at feed t natlon and ensure a safe and reliable
dornestlc% supply ycar nlf.es the vital importance of sound water
managemen ’ﬁfﬁ cxes and ope nal co g'jnatlon to ensure a sustainable long-term Colorado
River water su or the basitvgnd its water users. Despite its senior priority agricultural water

and transfer program f

right, IID agrees t me resp ibility for up to 250,000 acre-feet of California’s DCP
Contributions under tk @B support the Colorado River through the duration of the 2007
Interim Guidelines. /// //

J. MWD is responsible for providing a reliable water supply to its service area of
approximately 19 million residents. To accomplish this, MWD has made over a billion dollars of
investments in conservation and recycling programs that have saved over 5 million acre-feet of
water. Since 2015, MWD has implemented the largest turf removal program in the country,
investing $450 million in this type of conservation alone.

K. MWD recognizes that the historic 19 year drought in the Colorado River basin has
resulted in declining Lake Mead reservoir elevations. MWD also recognizes MWD and IID’s
essential responsibility for remaining within California’s 4.4 million acre-foot Colorado River
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allecation-normal apportionment through funding and implementation of existing long-term
conservation and transfer programs. As such, MWD agrees to assume a responsibility of
ensuring that California’s DCP Contributions will be fulfilled under the LB DCP that is greater
than the proportion of MWD’s right to use Colorado River Water in the Seven-Party Agreement.

NOW, THEREFORE, the Parties hereby agree as follows:

AGREEMENT

1. Definitions

,//
H#ia PCP Contribution is ired, 11D will
contribute 120125,000 acre-fee ahfomla s total DC éﬁ tribution. In the
second year when a California D trlbu iofy is requ1re will contribute
1+30125,000 acre- ['ect Callfomla s 2“ / ({ ntribution. T @ two
contributions shall ¢ % IID’S total P Contributions for the duration of the
LB DCP for a maximu e 11m1t 0% ,000 acre-feet (DCP Contribution
Limit). In the event that % ha d 1ts D ontnbutlon Limit, IID will

have fully isfied its por of Cd /a 1 g&nﬁnbutlons and will have no
further port sﬁ li gatlon } Cal a}si @, Ghtributions under the LB
DCP/Sibject to fiYs DCP Cofriby fion Lichit 4sd PVID’s 8% and CVWD’s 7%

-1but10ns, MWD will be responsible for the

remainin on /?P Contributions.
i 0 oo
/ %/ }y en a’ 'forma @ dbution is required and IID has not reached
its DCP€, L%ﬂ)ul mlt IID Fhave the choice to use any of the methods
for contrib %s allow nder the definition of “DCP Contribution(s),” except
/ r the “Creat{o f No 9 Water.”
/f%’”ff

g he Cah

//;,7

\\\\

is not res n n ible for making IID’s portion of any California DCP
Conté@/ﬁgons tl }/’j ay be required due to IID’s borrowing of DCP ICS and IID is
not responsib %ﬂ “making MWD’s portion of any California DCP Contributions
that may beZgguired due to MWD’s borrowing of DCP ICS, unless the Parties

otherwise mu{ually agree in writing.

D. Each Party shall have access to its own DCP ICS in a future year pursuant to the
LB DCP.

3. IID’s ICS Stored in MWD’s System
A. Within one year of the Effective Date of the LB DCP, IID’s ICS stored in MWD’s

system, which is “Excess EC ICS” and “Additional Excess EC ICS” under the
California ICS Agreement, as of the Date of this Agreement will be exchanged

3
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with-an-equal-amountofF- MWD s EC1CS stored-in-Lake-Mead-and-will-then be
transferred from- MWD s ECICS-account-in-Lake Mead-to IID’s EC ICS account
in Lake Mead. IID shall be responsible for any additional losses that may be
incurred, including evaporation losses. I%l&exeh&aged-’é@—}@és—&&ﬂ&feﬂed-te
HD—G—[‘GLGS*&G&GHHI—PH—[—&!&@M@&&-S{}R

DGP—GG—Hae—mammume*teﬁt—pes&ble—sueh ﬂiﬁi—HQ—Wﬂ-l—ﬂ(—){—be—F%peﬂbkble—fGF

beyend—wha%wmﬁd—e&hem&&ee&ﬁo—e*ﬁmg—%i@%med—m—bakﬁe&d
wnderthe- EB-BDEP.

%Amndmen%%&-&h&&aiﬂmn&%@éﬁg&eeme/
)

Hhe—AmeﬁdmeﬁkNe—E—te lhe@a&ﬁ)ﬂa ACH }t—wﬂkestablésh%erm&ar
1 on-of-the- EB-BEPR
dmeng—th&Gaerfm&m . e ﬁem—s-hal- /< scome effeetive-unless
&Hd—Hiﬂi—l-i-hé—A—m&ﬂd—H%&Ht—N{)— M o-CalHornia HES Aedement becomes
effeetive. ff//’/,:/// "/:////’

%
@ @
| 5:4.Binational ICS under Mmutg,%) 323 /fxf/’,i/// / ////

W
A. Notwithstanding the * / ’// %Aent bel@he Metropolitan Water District

of Southern Cahforma a ;§ ct Regarding the Opportunity
= % ted Surplus” dated
ion f? the first 109,100 acre-feet

of Bifigti 2 /// fj’favallable MWD will have the
first right) % r0v1d i ang receive such additional water. If MWD
declines t 4))

? - 've such ad¢ tlonal water, [ID may do so.

|%//%%

U .
//// / Each Party// be s/ ly but not Jomtly responsible for any liabilities,
/% cluding impagts relati the California Environmental Quality Act, California
% ngered Spe/ igs Act, at ional Environmental Policy Act, and federal
E ered Species
and ; 5]

Act, regarding each Party’s own ICS creation and storage
onsrblllly for its portion of the Callfornla DCP Contrlbutlons

[Signatures are on the following page.]
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Date
written above.

Approved as to form: IMPERIJAL IRRIGATION DISTRICT
By: By:
Frank A. Oswalt, III , Division _
General Counsel President

Approved as to form:

U
e
General Counsel /%neral Manage%

By:

[0, ]
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AMENDMENT NO. 2 TO THE
CALIFORNIA AGREEMENT FOR THE CREATION AND DELIVERY OF
EXTRAORDINARY CONSERVATION INTENTIONALLY CREATED SURPLUS

This AMENDMENT TO THE CALIFORNIA AGREEMENT FOR THE CREATION
AND DELIVERY OF EXTRAORDINARY CONSERVATION INTENTIONALLY CREATED
SURPLUS (Amendment) is entered into as of this  day of , 2018 by and
among the PALO VERDE IRRIGATION DISTRICT (PVID), the IMPERIAL IRRIGATION
DISTRICT (IID), THE COACHELLA VALLEY WATER DISTRICT (CVWD), THE
METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA (MWD), and the
CITY OF NEEDLES (NEEDLES), (collectively, the Pa?

RECITALS

)
nto the CALIF/éf IA AGREEMENT FOR
. DINARY CO VATION
‘ ment) The Agreeme{%%abhshed the terms

and conditions for the creation, accumulation, an %lvery 0 % traordina %nservatlon
Intentionally Created Surplus (EC % by Californ /A 6ts pursuant to '{ 007 Interim

Coordmate @/6’{ rations of Lake Powe’l/l and Lake
Mead. The Agreement also provided % %_nd condit for IID’s creation, accumulation,

//
and delivery of Excess EC ICS in M Jfﬁ K/,;///
Yy, U,

B. On October 29, 2 ’.’ f h//yarues e /ed int o ' %cntﬁ% 1 to the Agreement, which
established the terms aud’co ndl é/ﬁ} for IID %e / tion and delivery of Additional
%

entic . aons
Guidelines for Lower Basin Shorta

/%

Excess ECICS in M/ system ing 201520 6. and 2017
/“///// /2{.—‘/ //,g/'f}//'
C. On ,201 [certam entities in Arizonal, [certain entities in California], the

By 10n d/ vada a(/ GFihe State of Nevada (CRCN), and the
Southéry /eVddd Wat %Aorl olltical s jivision of the State of Nevada (SNWA),

entered f he “Lower ‘/Drou onlmgency Plan Agreement” (LB DCP Agreement),
which, to é/ ake Mead a %reach mcally low elevations, incentivizes the creation and
storage in L Aead of Inten Iy Cre/ ted Surplus (ICS) and provides for Drought
Contingency Pl P) Contrféﬁlonb to be made by each Lower Division State if Lake Mead

reaches certain cr1t1 / evatio]
O
D. The LB DCP Agr/ t includes an Exhibit 1, the Lower Basin Drought Contingency

Operations (LBOps), which 1s an operational document that will guide operation of Lake Mead
through the Interim Period along with the Record of Decision for the “Colorado River Interim
Guidelines for Lower Basin Shortages and the Coordinated Operations for Lake Powell and Lake
Mead,” dated December 13, 2007 (2007 Interim Guidelines). For purposes of this Amendment,
the LB DCP Agreement and the LBOps are collectively referred to as the “LB DCP.”

EL Under this Amendment the Parties desire to encourage conservation for purposes of
supporting Lake Mead elevation and flexibility in meeting water supply needs and achieving
California’s DCP Contributions under the LB DCP.
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F. This Amendment, together with the Drought Contingency Plan Implementation
Agreement Between MWD and CVWD, the Drought Contingency Plan Implementation
Agreement Between MWD and PVID, and the Agreement Between MWD and [ID Apportioning
Contributions to Lake Mead for Drought Contingency Plan Implementation (MWD-IID
Agreement) shall constitute the California Intra-State DCP Agreements under the LB DCP;
spectically-including SeetionsHHEL DA -and-HHAD2-of the EBOps.

NOW, THEREFORE, the Parties hereby agree as follows:

AMENDMENT //
1. . o /.

This Amendment shall-be-effective-upon-the-f
effect through the term of the Agreement, except tha
termination of the Agreement or becomes ineffect;
terminate and the Agreement shall continue inf
forth herein, unless the Parties agree otherwiséZg
the 12:000-acre-feet-annual-imiton-HDfor th
in-Section-l-of-the-Agreement-shall-sypvive-ear

7
2. Definitions. All capitalized te/jf%;% - / all have the meaning set forth in
the Aégesment Amendment No. 1 to the

e-and-shall remain in
the LB g terminates prior to the
or any reasoft @ en this Amendment shall

_;’

the 2007 Interim Guidelines, the LB DC 2

Agreement. % /'///7/%/ //’ //
g,:',; v
. 7
3. Allocation of/Zglifornia’s7Annual Ex dinary Co%@é@;ﬁnon ICS Creation Limit.
7. 77

/
qf/;fy x/‘{% EC ICS in Lake Mead in any year

7
_ its 7% i DCP Contribution for that
portioyy, ornia’s ontribution for that year.
/ . S
///Qj/ [ID may cr / fenp to {@ 00 acre-feet of EC ICS in Lake Mead in any year,
f/?/’//xcept that i m year (7 California DCP Contribution is required and IID is

'contrlbu‘ﬂon subject to its DCP Contribution Limit, IID may, if
ientZ€ ICS to make its DCP Contribution, create up to the

6//){,/ ; 250,000-aere-feet of EC ICS in Lake Mead necessary to meet
- rnia’s DCP Contribution. Additionally, [ID may create any

the LB DCP ! he 12,000 acre-feet annual limit on IID for the creation of EC ICS
by seepage recovery projects shall be deleted.

C. MWD may create up to 400,000 acre-feet of EC ICS in Lake Mead less any
amount of EC ICS created by CVWD and IID in that year;-provided-that HD-mey
ereate-any-LEICS-inFake-Mead-for-which-there-is-remaining California-capacity
not-used-by-MWD-or-CV-WD-orpursuant-to-writien-consent-by-MWD,
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4.

Allocation of California’s Total Extraordinary Conservation ICS Accumulation Limit.

Section 3 of the Agreement is amended to the following extent:

3,

A. The following provisions apply to both EC and DCP ICS as applicable as stated
below.

B. CVWD may not accumulate EC ICS, as any EC ICS CVWD creates must be
converted to DCP ICS in the same year. CVWD’s DCP ICS capacity is equal to
CVWD’s portion of the total California DCP Contributions through 2026 that
CVWD creates under section 1(A) of the DCP Ijgplementation Agreement

between CVWD and MWD.

C. IID may accumulate up to 350,000 acre; and DCP ICS in Lake Mead;
provided-that HHD-may-accumulate v sre-feetol ECand-PEP
1CS-in Lake Mead pursuant-to-wy

D. MWD may accumulate ICS in
for in the LB DCP, less any amo

//

Allocation of California’s A

ke Mead up to 1.7 mllh e-feet as provided
3£ ICS acgiimulated by AYAVD and IID.

- 2
ervation ICS Dellv{ ry Limit.

Section 4 of the Agreement is deleted” DI i ety and rég /-fed with the following:
.
D ICS s in acc cc with the LB DCP, unless

/
//f’////&” d
to 10 Oo%cre feet of DCP ICS.

% dﬂd (ii), IID shall-have-prierity-temay call
rt

to 2 all ({ﬁua s EC and DCP ICS delivery capacity

_
// and ma i /@ all fo gj}very by using any capacity MWD does not

_ 1l ford (%ase _
7, call for de "
b /}/}{}/ Y,

7}, i. Inthe evést that I@akes delivery of any of the first 250,000 acre-feet of
o
iglated in [ID’s ICS or DCP ICS Accounts, IID must return an

//;%} ual amgufit to its ICS Account in the year following such delivery;
0

ii. y é that IID accumulates in Lake Mead above a cumulative
amount of 250,000 acre-feet, 1ID’s ICS delivery is limited to years in

which California is not required to make a DCP Contribution.

D. MWD may call for the delivery of the remaining California EC and DCP ICS
delivery capacity.

6—emporary-Use- o HD-Accumulated Extraordinary-Conservation 1CS-by-MWD-
Seetion S of the Agreementis-deleted-ints-entiretyand-replaced-with-the-foHowing:
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A California DCP Contributions-are required-in-twe-or-more-consecutive-years;
MWD-may-temporacHy-use- HDs-1CS-ereated-and-aceumulated-in-Lake - Mead
above the-cumulative amount o 230.000-acre-leet-pursuant lo-Section 4:C5ii.
MWD shallnot-atany- ime—temporartbuse- D S 1ESator below-the-cumulative
amount o 230.000-acre-feet:

6. Return of Extraordinary Conservation ICS Created and Accumulated by IID in Lake
Mead and Temporarily Used by MWD. Section 7 of the Agreement is deleted-in-its
entirety-andreplaced-with-the-followingamended to the following extent:

-A.If, pursuant to Section 5 of the Agreement, MWD temporarily uses ICS created
and accumulated in Lake Mead by IID up to g(-/f tulative amount of 250.000
acre-feet, then MWD shall return that mv 2 1CS up to 250,000 acre-feet to

1ID in the year following such temporary/ise. /,;?;/
greement temporarlly uses ICS
ad y IID above i mulative amount of
4.C:it, then the pro s of Section 7 of
fita tlon by this Amendm

fomla Contractors pursuant to

A:B. If, pursuant to Section 5 0
created and accumulated in La

250, 000 acre- feet—putsﬂ&n s j

8.7.1f the Secretary adjusts any sck 1@@/ lwerles 16 c.

section ITI€.D).2)-. of the LBO ctor or actors that are responsible for
the shortfall will ta an adjuslm 0 1ts gries 1 in p% rtion to that Contractor’s
shortfall of the } 5:/ rnia sho% / ) umé%ces shall CVWD be
required to m; y po of the C i77/DCP” ibution in excess of what
CVWD has ag f’% to mak% rder the Droight Contmg {cy Plan Implementation
Agreement Bet { WD’ 1 d CVWD : ,5 der no circumstances shall IID be required to

rtion 0 CP tf ibution in excess of [ID’s DCP
1t as rth in Agreement-and-HD-shall-not-be-su t
/// < //, /,, mesdbusdl ok s Lis hctd

%

z..:‘),a. ion
Sy O 1y
BEL ]

'

%
i
%

10-8. Responsibility for Impacts and Litigation Costs

A. Except as provided in subsection B of this section, each Party shall be severally
but not jointly responsible for any liabilities, including impacts relating to the
California Environmental Quality Act, California Endangered Species Act,
National Environmental Policy Act, and federal Endangered Species Act,

4
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regarding each Party’s own ICS creation and storage and each Party’s
responsibility for its portion of the California DCP Contributions as set forth in
this Amendment and each Party shall bear its own litigation costs related to this
Amendment.

B. Nothing in this section is intended to rescind, repeal, amend or modify any
existing agreements, permits or authorizations to which CVWD, IID, MWD,
Needles or PVID may be a party that define their respective responsibilities for
performing and/or funding environmental mitigation or species conservation
measures relating to the delivery or use of Colorgdo River water pursuant to
contracts under the Boulder Canyon Project } L% t related contracts for the
creation, delivery or use of conserved wa% o deprive any of them of any
benefits, immunities, rights of indemnit; /% X @j{}of contribution under such

A

contracts, permits or authorizations. ’ff',;”/
’ // /%
| H-9. Each Party hereby agrees not to/di ert any ICS that is /’ delivered to or created

by any other Party in accordance with tk %’%;nendment. %
| 12:10. Notwithstanding Sectign 20 of the Aﬁ%}f}e MWD may allo/’@%f’ its own rights
| under this Amendment to cré scumulate, a @ggé delivery of EC IC _ to entities in
Arizona and Nevada only to t el expressty proyided in the LB DCP without
approval of any other Party to t %Al%ﬁfﬁ%}m é%///;///
. Y Uy, U
| 13:11. All proyj 4 ,,%16 Agreer@}ﬂ not pioditied by t%ﬁxmendment remain in
effect. / ’/Zyy// //%/// /"/ffg//&//////%/
W _
IN WITNESS “/7/{@/ X /%arties ha%,//executed this Amendment as of the day and
year first wgittéivabove. 7/ _ 7
W,y W
_ .
7 7 .
Attest: % "’f’/fff'/ ///////// PALO VERDE IRRIGATION DISTRICT
4;’}, 7
By: /”%ﬁ’ By:
| General M% % ChairPresident
T,
W
Approved as to form: IMPERIAL IRRIGATION DISTRICT
By: By:
General Counsel President
Approved as to form: CITY OF NEEDLES
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By:

City Attorney
Approved as to form:
By:

Legal Counsel
Approved as to form:
By:

General Counsel

W

0
/ W

_
W

0

| W
__ 7 T, W
) / W

Mayor

COACHELLA VALLEY WATER DISTRICT

By:

General

ger

0
b

%’/// eneral ger ’%4’45//,
7 _
%

%
Uy

)



MusickPeeler

ATTORNEYS AT LAW LOSKLCELES

CHERYL A. ORR ORANGE COUNTY
c.orr@musickpeeler.com ONE WILSHIRE BUILDING SAN DIEGO
(213) 629-7881 624 SOUTH GRAND AVENUE, SUITE 2000

SAN FRANCISCO
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SANTA BARBARA COUNTY
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FACSIMILE: (213) 624-1376
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November 6, 2018

VIA EMAIL AND U.S. MAIL

Board of Directors

IMPERIAL IRRIGATION DISTRICT
1285 Broadway Avenue

El Centro, CA 92243

Re:  The Proposed Drought Contingency Plan and Related Documents and
Agreements

Dear Members of the Board of Directors:
We represent a group of owners and operators of irrigated farmland within IID, namely:

Douglas and Elena Westmoreland, Westmoreland Cattle Co., Inc.,
The Westmoreland Revocable Living Trust;

Ronnie Leimgruber;

James Abatti, Madjac Farms;

Brian Strahm, Artesia Farms Inc.;

Jack Vessey, Vessey & Company, Holtville;

Steve Scaroni, Scaroni Properties, Inc.;

Lawrence Cox, Lawrence Cox Ranches, The Lawrence W & Tina J Cox Trust;

Mike Abatti Farms, LLC, The Michael & Kerri Abatti Family Trust;

Ben Abatti Farms LL.C, The Ben & Margaret Abatti Family Trust;

The Abatti Family Trust;

Paul Cameron, Paul Cameron Ranches, LLC;

Steve Dham, Steve Dham Ranches, LLC;

Ronald Leimgruber, Ronald C. Leimgruber Farms; and

Don Emmanuelli, Emmanuelli & Sons

We write this letter in an attempt to induce the Board to reject the proposed Drought
Contingency Plan and related documents and agreements (the “DCP”), which include the
proposed Lower Basin Drought Contingency Plan Agreement (“LB DCP Agreement”),
“Companion Agreement,” and any “Intra-State DCP Agreement,” including any agreement
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between IID and Metropolitan Water District of Southern California (“MWD?”) relating to the
DCP (the “IID/MWD Agreement”).

IID HAS FAILED TO PROVIDE NECESSARY INFORMATION
REGARDING THE DCP

The DCP provides that California’s annual contribution will be 200,000 acre feet when
Lake Mead’s elevation is 1,045 feet MSL and increases to 350,000 acre feet as the elevation
declines to below 1,030 feet. We understand that IID’s share of any such contribution would be
set forth in the ID/MWD Agreement. At the August 28, 2018 [ID Workshop, IID’s general
manager stated that IID had been negotiating with MWD since 2016 and that the IID/MWD
Agreement was 95% completed. The general manager stated that landowners and others within
the district would have a “couple-months time” to review the ID/MWD Agreement. He said
that IID was committed to complete “transparency.” Nevertheless, as of the date of this letter,
the terms of the [ID/MWD Agreement have not been disclosed.

If there is no agreement with MWD that caps I[ID’s contributions, then under the DCP
IID’s share of the California contributions could be 60%, which could be from 120,000 to
210,000 acre feet per year for seven years. The water users within IID deserve to know the terms
of the [ID/MWD Agreement and to what extent the IID’s water rights are impacted by the DCP.

IID’s staff has stated that in their negotiations with MWD they hope to cap IID’s DCP
contribution obligation at 250,000 acre feet of water which is already currently stored by IID,
about 50,000 acre feet of conserved water stored in Lake Mead, and about 200,000 acre feet
stored in MWD system reservoirs. We understand that IID’s cost for creating that 250,000 acre
feet of stored water is as much as $71 million, assuming on-farm efficiency program payments
were incurred to create the stored water. The value of that stored water, using the price of
conserved water sold to San Diego at $650 per acre foot, is $162.5 million. Thus, IID is seeking
to transfer water worth as much as $162.5 million without any compensation whatsoever.

A primary issue is whether [ID will be able to recover the 250,000 acre feet it
contemplates contributing pursuant to the DCP. Will IID be able sometime in the future to
obtain the return of this $162.5 million asset? When? How much will be returned? Or, will that
asset be lost forever and forfeited? IID has not provided answers. IID has failed to provide any
hydrological studies for the Colorado River that reflect what the projected elevations of Lake
Mead will be beginning in 2027, the end of the term of the DCP, and thereby fails to disclose
what the real prospects are for recovering any of the water IID is committing to store at Lake
Mead. Also, IID has not provided any information or analysis concerning the impact of the
DCP’s 10% one-time and 3% per year reductions of stored water. 1ID’s September 20, 2016
presentation stated: “DCP proposals allow for recovery when Lake Mead reaches 1110 before
2036, which allows for less than 25 percent recovery.” We are concerned that there is no or very
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little likelihood that IID will ever get the water back because (a) elevations at Lake Mead will
remain under 1,110 feet MSL, the elevation needed under the DCP for return of stored water, or
(b) the contributions will be substantially or totally reduced by the time sufficient elevations are
reached. So, without any credible assessment of the likelihood of return of the contributed water,
it must be concluded that, under the DCP, IID will be forfeiting a minimum of 250,000 acre feet,
an asset with a value that likely exceeds $162.5 million.

THE STATED JUSTIFICATION FOR IID’S ACCEPTANCE
OF THE DCP IS INCOMPLETE AND FAULTY

IID agreed to cap its water right under the QSA, and agreed to conserve, and has
conserved, hundreds of thousands of acre feet of water per year, all for the benefit of the other
more junior Colorado River water users. Now, under the DCP, the IID Board is contemplating a
further weakening of the senior water right that IID holds. The rationale for this voluntary
compromise of I[ID’s right, and the likely forfeiture of at least 250,000 acre feet of water, is that
it will somehow forestall litigation. At IID’s October 9, 2018 workshop, IID’s counsel, Mr.
Dumars, said that the threat of litigation was “never quite articulated out loud.” However, he said
the supposed issue was whether the federal government could “force IID to take a cut” and that it
was his “position” that the federal government cannot force IID to “share shortages and reject its
priority date.” He said, however, that any litigation would be “at great expense” and would “last
for many years.” He said that, in his opinion, it would be better for IID to make a “one-time
contribution” of 250,000 acre feet so that IID could have its priority date protected through 2026.
However, it appears that there has been no real analysis and discussion of the legal issues that
would be involved in this supposed litigation. What legal theories would the federal government
assert? What authorities exist that suggest that IID’s senior appropriative right is at risk,
especially as against MWD, a junior right holder, and especially in light of the fact that under the
QSA both MWD and the United States Bureau of Reclamation have committed not to challenge
IID’s right. So, apparently, the calculus is that it is appropriate to forfeit an asset with a value of
at least $162 million in order to avoid not-yet-asserted claims that are meritless. This is a very
steep price for which virtually no justification has been shown, and for which no real quid pro
quo or compensation will be given. Without a further and more defined justification, the
proposed idea is absurd.

1ID’S ACCEPTANCE OF THE PROPOSED DCP WOULD VIOLATE CEQA

One of the stated purposes of IID entertaining the DCP is that it not exacerbate
environmental and economic impacts to the Salton Sea. However, none of the DCP materials
disclosed by IID discuss the Salton Sea at all. At a minimum, there will be 250,000 acre feet less
water used within IID. If no cap on IID’s contribution is obtained, then the environmental and
economic impacts will be significantly greater. IID has not evaluated the DCP or any of its
related agreements, including the ID/MWD Agreement, under CEQA. There is more than a fair
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argument that the proposed project may have a significant effect on the environment, including
impacts related to the Salton Sea, and it does not appear that the IID has prepared the requisite
environmental impact report and submitted it for public comment in connection with its
prospective approval of the DCP and related agreements.

In addition to the Salton Sea, IID has failed to consider the impacts on agricultural land
within the district. Without a consistent supply of Colorado River water, the exclusive source of
irrigation, the crops normally produced in the Valley will be adversely affected. More and more
land will be fallowed, returning the soil to its native, arid condition.

How will the Valley’s livestock, fish and wildlife fare if IID’s water rights are reduced
under the DCP and the Salton Sea is not mitigated? How will air quality be affected by the
increased dust problem created by the shrinking Salton Sea and the fallowing of more and more
land within the district?

1ID has simply not considered any of these substantial environmental effects of the DCP.
Compliance with CEQA is required under the law and IID’s failure to even consider the
environmental impacts on the district is a breach of the Board’s fiduciary duties.

IID’S ACCEPTANCE OF THE PROPOSED DCP WOULD VIOLATE THE FARMERS’
PROPERTY INTEREST IN COLORADO RIVER WATER RIGHTS

The irrigating landowners within IID own an equitable and beneficial interest in the water
right IID holds in trust which is appurtenant to their lands and is a constitutionally protected
property right. Under the proposed DCP, if accepted, a minimum of 250,000 acre feet, and much
more if no cap is put in place, will be “contributed” with no showing that any of it will ever be
able to be recovered, and for which no quid pro quo is given. Thus, the DCP as proposed would
violate the farmers’ property right, deprive the farmers of property without due process, and
constitute a taking without compensation in violation of the federal and state constitutions.

IID’S ACCEPTANCE OF THE PROPOSED DCP WOULD VIOLATE THE JUDGMENT
ENTERED IN ABATTI V. IMPERIAL IRRIGATION DISTRICT

The August 25, 2017 Declaratory Judgment entered in Abatti v. Imperial Irrigation
District, Imperial County Sup. Ct. No. ECU07980, provides:

“Effective as of August 15, 2017, Imperial Irrigation District is not empowered to
enter into any new contracts committing to the provision of water to any non-
domestic or non-agricultural user which guarantees the supply of water during
times of shortage in a manner that is inconsistent with the Court’s findings in its
August 15, 2017 Statement of Decision in this action.”
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To the extent that IID has failed to show that there is a strong probability that its “contributions”
under the DCP are able to be recovered, the DCP will constitute a “new contract committing the
provision of water” in a manner inconsistent with the Court’s decision, and thereby will be in
violation of the Declaratory Judgment.

THE 1ID BOARD SHOULD POSTPONE ITS CONSIDERATION OF THE DCP
AND RETAIN APPROPRIATE EXPERTS TO ADVISE IID

If the Board approves the DCP, we are concerned that IID will not be looking out for the
interests of the Imperial Valley as a whole, its inhabitants, farmers, cattlemen, fish and wildlife,
and the Salton Sea, and will have failed in its stewardship of the water rights held in trust. To
date, IID has failed to bring to bear professional resources necessary to fully evaluate the
complex hydrological and legal issues presented in connection with the DCP. The Board should
step back and postpone its consideration of the DCP. It should retain experienced consultants
with the requisite educational and professional experience, to understand the probability of
recovery of any contributed water, and to obtain a second opinion regarding legal exposure, and
thereby provide the advice that is required to better understand, evaluate and negotiate the DCP
and its related agreements.

Respectfully submitted,

Cheryl A.
for MU
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, PEELER & GARRETT LLP
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