




























































orders promulgated pursuant thereto, the terms and conditions of any ESA or CESA permit, 
approval or agreement; or (ii) otherwise violate applicable state, federal or local laws, ordinances 
or regulations, unless IID is immune from such liability pursuant to statute. Prior to making such 
determination, if circumstances permit, I D  shall consult with the other Parties to this Agreement 
and with the Wildlife Agencies, and other agency with the authority to enforce the statute, 
regulation, permit, order or approval that is the subject of the proposed IID determination. IID 
shall not cease the activity if the agency with jurisdiction to enforce the applicable statute, 
regulation, permit, order or approval, provides IID with adequate assurances, in writing, that the 
continuation of the activity will not violate the applicable statute, regulation, permit, order or 
approval. IID must utilize a substitute activity for the ceased activity, if such substitute is 
environmentally, physically and economically available. Any additional costs for the substitute 
activity shall be treated as an Unexpected HCP Mitigation Cost. 

ARTICLE 6 
CONTRACT ADMINISTRATION 

6.1. Contract Managers. 

(1) Designation of Contract Managers. In order to facilitate and implement 
this Agreement, the contract manager designated by each Party herein shall be responsible for 
managing and implementing that Party's performance hereunder. Any Party may change its 
designated contract manager at any time by prior written notice to the other Parties. The initial 
contract managers are: 

For CVWD: Steve Robbins 

For I D :  Tina A. Shields 

For SDCWA: Larry Purcell 

(2) Communications. All correspondence, notices or other matters related to 
this Agreement, including payments, shall be directed to the appropriate contract manager 
designated above. 

(3) Administrative Protocols. The contract managers will develop and 
amend from time to time written administrative protocols, subject in each case to the approval of 
the Parties or their delegates. 

ARTICLE 7 
DISPUTES 

7.1. Disputes Among or Between the Parties. The Parties or their delegates shall 
seek to resolve any dispute concerning the interpretation or implementation of this Agreement 
through negotiation involving, as and when appropriate, the general manager or chief executive 
officer of each of the Parties. Any unresolved dispute among or between CVWD, IID andlor 
SDCWA under Articles 4 and 5 of this Agreement shall be resolved pursuant to Section 7.3. 
Any other unresolved dispute among or between Parties under this Agreement shall be resolved 



by litigation pursuant to Section 7.2. The Parties consent to suit in Federal court to enforce the 
terms of this Agreement. 

7.2. Action or Proceeding Between the Parties. Each Party acknowledges that it is a 
"local agency" within the meaning of 5 394(c) of the California Code of Civil Procedure 
("CCP"). Each Party further acknowledges that any action or proceeding commenced by one 
Party against the other would, under 5 394(a) of the CCP, as a matter of law be subject to being 
transferred to a "Neutral County," or instead, having a disinterested judge from a Neutral County 
assigned by the Chairman of the Judicial Council to hear the action or proceeding. Each party 
therefore: 

(1) Stipulates to the action or proceeding being transferred to a Neutral 
Calunty or to having a disinterested judge from a Neutral County assigned to hear the action or 
proceeding; 

(2) Waives the usual notice required under the law-and-motion provisions of 
Rule 317 of the California Rules of Court; 

(3) Consents to having any motion under 5 394(c) heard with notice as an ex 
pate matter under Rule 379 of the California Rules of Court; and 

(4) Acknowledges that this Agreement, and in particular this section, may be 
submitted to the court as part of the moving papers. 

Nothing in this section, however, impairs or limits the ability of a Party to contest the 
suitability of any particular county to serve as a Neutral County. 

7.3. Resolution of Arbitration Disputes. Disputes among or between Parties under 
Articles 4 and 5 of this Agreement shall be resolved pursuant to the provisions of this Article. 

(1) Any dispute which cannot be resolved by consensual agreement shall be 
resolved through binding arbitration by a panel of arbitrators in an arbitration proceeding 
conducted in a Neutral County, or such other location as the Parties may agree. Arbitration 
proceedings may be initiated by any Party sending a demand for arbitration to the other Parties in 
corlformance with the Notice provisions of this Agreement. The Parties shall impanel a group of 
three (3) arbitrators by each selecting an arbitrator of its choice who shall then select the third 
(3rld) member of the panel. At least one of the arbitrators must be a person who has actively 
engaged in the practice of law with expertise deciding disputes and interpreting contracts. Prior 
to the commencement of proceedings, the appointed arbitrators will take an oath of impartiality. 
The Parties shall use their reasonable best efforts to have the arbitration proceeding concluded 
within ninety (90) Business Days. 

(2) In rendering their determination, the arbitrators shall determine the rights 
and obligations of the Parties according to the substantive and procedural laws of California. All 
discovery shall be governed by the CCP with all applicable time periods for notice and 
scheduling provided therein being reduced by one-half (%). The arbitrators may establish other 
discovery limitations or rules. The arbitration process will otherwise be governed by the 
Commercial Arbitration Rules of the American Arbitration Association. All issues regarding 



compliance with discovery requests shall be decided by the arbitrators. A decision by two (2) of 
three (3) arbitrators will be deemed the arbitration decision. The arbitration decision shall be in 
writing and shall specify the factual and legal bases for the decision. The decision of such 
arbitrators shall be final and binding upon the parties, and judgment upon the decision rendered 
by the arbitration may be entered in the Neutral County superior court. 

(3) The costs (including, but not limited to, reasonable fees and expenses of 
counsel and expert or consultant fees and costs), incurred in an arbitration (including the costs to 
enforce or preserve the decision) shall be borne by the Party(ies) against whom the decision is 
rendered. If the decision is not clearly against one Party on one or more issues, each Party shall 
bear its own costs. The arbitration decision shall identify whether any Party shall be responsible 
for the costs of the other Party(ies). 

ARTICLE 8 
GENERAL PROVISIONS 

8.1. Term. This Agreement shall commence as of the Closing Date and shall 
terminate on the Termination Date, except that the requirements of Section 4.3(5) shall survive 
the: Termination Date. 

8.2. Amendment. This Agreement may be amended only by a written instrument 
signed by the IID, SDCWA and CVWD. 

8.3. Attornevs' Fees. If any Party commences a legal proceeding for any relief 
against any other Party to this Agreement arising out of this Agreement, the losing Party shall 
pay the prevailing Party's legal costs and expenses, including, but not limited to, reasonable 
attorneys' fees and court costs, except as may otherwise be specified in the decision or order 
entered in said proceeding. 

8.4. Authoritv. Each Party represents and warrants that: (i) it has the requisite 
power and authority to enter into and perform its obligations under this Agreement; (ii) the 
individuals executing this Agreement on its behalf are the duly authorized agents of such Party 
and are authorized to do so under the Party's governing documents; and (iii) the terms of this 
Agreement are binding upon and enforceable against such Party in accordance with its terms. 

8.5. Counterparts. This Agreement may be executed in two or more counterparts, 
each of which shall be deemed an original, but both of which, taken together, shall constitute one 
and the same Agreement after each party has signed such a counterpart. 



8.6. Effective Date. This Agreement shall be effective on the Effective Date of the 
QSA. 

IN WITNESS WHEREOF, the parties have executed this Agreement effective as of the 
Date first written above. 

"IID" 

"SDCWA" 

IMPERIAL IRRIGATION DISTRICT 
-7 

By: - 

Title: -" Y- 
By: 
Title: 

/ 

SAN DIEGO COUNTY WATER AUTHORITY 





EXHIBIT A 

General Notes 

1. Except as noted, all costs are in year 2002 dollars. Future costs have been discounted 3% for present value estimates. 
2. Costs for each measure include 3 phases: 1) designlpermiting, 2) implementation/construction, and 3) operations & maintenance for the 45 year project period. 
3. Costs for each measure are dependent on the specific timing and duration for each phase. Phases were initiated when necessary to provide offsets for expected impacts. 
4. Stabilization of the receding Salton Sea shoreline utilizes gravel cover. Costs for alternative measures could vary substantially. 
5. No costs are included for any unknown future mitigation measures that might arise from required studies. 
6. No specific sites for habitat creation measures have been identified. Costs are planning estimates only and may change depending upon location, local economic conditions, final design, etc. 
7. No additional commitment of land, water or other resources is required for adaptive management. 
8. Attempts have been made to eliminate duplication of costs among measures. 
9. Supporting documentation for each cost estimate is available at CVWD, IID, MWD, and SDCWA. 



Estimated HCP Costs 

I land participate on HCP Implementation 1 12003. I 
General - 2 

Salton Sea - 2 

Tree Habitat - 1 

Team. 
Convene and facilitate HCP IT. 

Salton Sea - 3 

Tree habitat surveys and creation. 

Pupfish refugium pond. 

Surveys and habitat replacement to 
begin at start of efficiency 
conservation in 2008, Irrigation water 
to establish tree habitat (5 years) is 
included at 5AFlacrelyear. lrrigation 
water assumed at $1 6lAF. Maximum 
creation assumes 34.1 acres. 

270 

Tamarisk scrub habitat surveys and 
creation. 

Reimbursement for CDFG and 
USFWS participation on HCP IT. IID 
biologist participation addressed in 
General-1 . Begins in 2003. 

340 Pond creation to be implemented at 
end of 15 Year Minimization Plan. 

1 1,132 Surveys and habitat replacement to 
begin at end of 15 Year Minimization 
Plan. Maximum creation assumes 



Tree Habitat - 2 ieepage community surveys and 
:reation. 

Tree Habitat - 3 

Drain Habitat - 1 

i Drain Habitat - 2 

Drain Habitat - 3 r 

site surveys for construction scheduling, 

>reation of managed marsh habitat. 

4void dredging river deltas between 
=eb.15 and Aug. 31. 

I 

Norker education program - training I 37 

Site surveys to avoid construction 
listurbance of covered species. 

md materials. 

C 

begin at start of efficiency 
sonservation in 2008. lrrigation water 
to establish tree habitat (5 years) is 
included at 5AFlacrelyear. lrrigation 
water assumed at $1 6lAF. Maximum 
creation assumes 30 acres. 

Surveys to begin at start of efficiency 
conservation in 2008. 
73 acres to be implemented in 2003, 
11 7 acres to be implemented at start 
of efficiency conservation period in 
2008, plus the balance of 462 acres 
to be constructed starting in 201 7. 
The maximum total acreage is 652. 
Water to sustain marsh is included at 
12AFlacrelyear with 50% from 
existing drainage and 50% from 
purchased irrigation water. Irrigation 
water assumed at $16/AF. 
Redundant with SWRCB order. 

No additional costs assumed for 
scheduling of maintenance dredging. 

No additional costs assumed for 
crews to survey areas for wildlife 
prior to b e ~ i n n i n ~  work. 
Begins in 2003. 



Desert Habitat - 3 

Desert Habitat - 4 

Desert Habitat - 2 

Desert Habitat - 5 

I~recautions for workers during O&M of ! 38l~egins in 2003. I 
I 

Owl - 1 

Owl - 2 

Owl - 3 

Owl -4 

Owl - 5 

Owl - 6 

Owl - 7 

canals and drains. 
Habitat surveys, construction 
monitoring, and vegetation restoration. 

I I 

Worker education program for canal I 601~egins in 2003. Some possible 

Habitat surveys and update worker 
manual. 
Desert habitat acquisition and 
management. 

436 Begins in 2003. 

476 

1 18 

and drain maintenance. 
Visual inspection of banks. Mark 
burrows. Develop standard operating 
procedures. 

Precautions for grading of spoils near 
canals and ditches. 

Habitat surveys and worker training 
manual to begin in 2003. 
Habitat acquisition and management 
to begin at start of efficiency 
conservation in 2008. Maximum 
acquisition assumes 100 acres. 

Avoid disturbing burrows. Fill burrows 
to maintain channel. 

920 

0 

Manage location and schedule of facility 
construction. 

redundancy with Desert Habitat-1 . 
Operating procedures develop in 
2006. Habitat protection measures 
begin at start of efficiency 
conservation period in 2008. 
No additional cost assumed for 
taking precautions during grading of 

2,014 

Maintain current techniques for canal 
and drain maintenance. 
Owl abundance, distribution, and 
demographic surveys. 

spoils. 
Habitat measures to begin at start of 
efficiency conservation period in 

60 
2008. 
Habitat measures to begin at start of 
efficiency conservation period in 

0 

532 

2008. 
No additional cost assumed to 
maintain current techniques. 
Begins in 2003. 



I Owl - 8 l ~ v o i d  disturbing burrows. Replace I 3441Habitat replacement to begin at start 
limpacted burrows at 2:1 ratio. I lof efficiency conservation period in 

Owl - 9 I Farmer and public education program. I 43 Begins in 2003. I 
Pupfish - 1 

Pupfish - 2 

Maintain current levels of pupfish 
habitat. 

Pupfish - 3 

Minimize selenium impacts on pupfish. 

Pupfish - 4 

862 

Modifications to increase amount of 
pupfish drain habitat. 

Pupfish - 5 

Pupfish - 6 

Habitat maintenance to begin at start 
of efficiency conservation period in 
2008. Redundant with SWRCB 

4,383 

Protocol for surveys to monitor pupfish 
presence. 

Razorback Suckers - 1 

order. 
Drain channel management to begin 
at start of efficiency conservation in 
2008. Redundant with SWRCB 

3,658 

Evaluate effect of drain maintenance on 
pupfish. 
Gradual dewatering and salvage of 
stranded pupfish. 

order. 
Habitat creation to begin at start of 
efficiency conservation period in 
2008. Redundant with SWRCB 

863 

Salvage fish and return to Colorado 
River. 

order. 
Protocol developed by start of 
efficiency conservation period in 

45 

3,469 

2008. 
Study begins at start of efficiency 
conservation period in 2008. 
Fish salvage begins at start of 
efficiency conservation period in 
2008. Redundant with SWRCB 

40 
order. 
Fish salvage begins at start of 
efficiency conservation period in 
2008. Redundant with SWRCB 



I lines. I 1 efficiency conservation period in 
I Agriculture - 1 llnstall markers on tailwater pump power 1 401 Marker installation begins at start of 

I 
Agriculture - 2 Plant and maintain cover crops or ridge 

Other Species - 1 

Other Species - 2 

360 
till lands to conserve water. 
Implement species surveys and submit 

Monitoring and Adaptive 
measures listed above are assumed 
to cover adative management. 

2008. 
Begins in 2003. 

study program. 
Implement impact avoidance and 

Management 

I I I 

TOTAL HCP~ 60,857) 

738 

minimization measures. 
Monitoring and adaptive management 
described in Chapter 4 of draft HCP. 

Begins in 2003. 

81 7 Begins in 2004. 

0 Costs included in individual 



Estimated 2002 Biological Opinion Portion of HCP Costs 

15 Year Minimization 
Plan 

Pupfish CM 2 

Willow Flycatcher CM 1 

Willow Flycatcher c~ 2 

Willow ~ l y c a t c h x ~  3 

Willow Flycatcher CM 4 

Brown Pelican CM 2 

Acquire and discharge water to the I 50,0001 Water to avoid material change in 
Salton Sea. Salton Sea elevation and salinity for 

15 years. Redundant with SWRCB 
order. 

Pupfish selenium toxicity study. Pupfish 939 Begins in 2003. Includes selenium 
and selenium monitoring. Develop studies required by SWRCB. 
mitigation. Study of sources and 
management of selenium. 
Willow flycatcher breeding habitat 228 Habitat surveys to begin at start of 
evaluation. efficiency conservation period in 

2008. 
Habitat monitoring and replacement. 733 Habitat monitoring and replacement to 

begin at end of 15 Year Minimization 
Plan. Possible partial redundancy with 
Tree Habitat 1 & 2. 

Long-term monitoring plan. 24 Management plan developed at end 
of 15 Year Minimization Plan. 
Possible partial redundancy with Tree 
Habitat 1 & 2. 

Willow flycatcher take evaluation. 0 Addressed by Willow Flycatcher CM 

Roost site creation and monitoring. 1,175 No Year 1 capital cost; habitat 
creation to be implemented in 2009. 

TOTAL 2002 BOI 53.099 1 





AR- 1 Prohibit use of non-rotational fallowing. 
Otherwise, no mitigation measures. 

Non-fallowing conservation measures or I ( 

short term fallowing. 
Conversion of up to 700 acres of prime ( 

farmland to create habitat. 

Reclassify up to 50,000 acres of prime 
farmland or farmland of statewide 
importare. 1 

A ricultural Resources Subtotal 

boat launch facilities. 

Temporary and permanent relocation of 
camping facilities. 

Relocation of Salton Sea recreation 
facilities or use of Conserved Water. 
Temporary and permanent relocation of 
boat launching facilities. 
Reduced sportfishing opportunities. 

No costs for prohibiting use of non- 
rotational fallowing. 

Addressed by measure AR-1. 

Mitigation determined infeasible. 
Significant and unavoidable impact. 

Addressed by AR-1. 

Salton Sea water level adjustment 
measures assumed to begin at end ol 
15 Year Minimization Plan. 8 boat 
launch facilities relocated every 3 
years through 2040 as necessary. 
Salton Sea water level adjustment 
measures assumed to begin at end o 
15 Year Minimization Plan. 88 
campsites relocated every 6 years 
through 2040 as necessary. 

Addressed by measures R-7 and R- 
10. 
Addressed by R-7. 

Addressed by 15 Year Minimization 
Plan. 
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