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I INTRODUCTION

On October 5, 1998, Imperial Irrigation District ("IID") and the San Diego County Water
Authority ("SDCWA") submitted a joint petition to the SWRCB seeking approval to transfer
conserved water from IID to SDCWA as a long-term transfer and to change the place of use,
point of diversion and purpose of use necessary to allow the transfer under IID's Permit 7643.
This petition was later amended to also include transfers to the Coachella Valley Water District
("CVWD"); and/or The Metropolitan Water District of Southern California ("MWD"), for water
transfers to CVWD that CVWD determines to reduce or postpone. After completion of a lengthy
water rights hearing, the SWRCB issued Order WRO 2002-013 and then its Revised Order
WRO 2002-013 in accordance with WRO 2002-016.

Pursuant to Revised Order WRO 2002-013 (the "Order"), IID is to submit an annual
report by March 31 of each year to the Chief of the Division of Water Rights reporting on certain
facts and actions taken during the prior calendar year, as specified on pages 85 to 92 of the
Order. This annual report covers calendar year 2004,

The long-term transfer of conserved water from IID to SDCWA commenced in calendar
year 2003 following (i) IID's adoption on October 2, 2003, of the September 2003 Amended and
Restated Addendum to the Final EIR/EIS for the Transfer Project, CEQA Findings and
Statement of Overriding Considerations and the MMRP; (ii) the recording of a Notice of
Determination for the Transfer Project and posting by the State Clearinghouse on October 8,
2003; and (iii) execution of the QSA and related agreements on October 10, 2003.

Pursuant to the Fourth Amendment to the IID/SDCWA Transfer Agreement and the
Amended and Restated Addendum to the Final EIR/EIS, and other QSA and Related

Agreements, IID conserved water for transfer to SDCWA in 2003 by entering into voluntary



thirteen-month contracts with farmers to fallow some of their farmland. Pursuant to a
solicitation process commenced after October 10, 2003, IID entered into 69 contracts with
farmers as of December 1, 2003, to fallow approximately 5,764 acres to produce the 10,000 AF
of conserved water transferred to SDCWA in calendar year 2003. The monthly and annual
schedule of conserved water created by fallowing for transfer to SDCWA is contained in
Appendix 1. As will be noted, only 3,445 AF was created in December 2003, with the balance
created from January through December 2004. Nonetheless, SDCWA received its full transfer
volume in December 2003 by IID utilizing the Inadvertent Overrun and Payback Program
("TOPP") implemented by the Secretary of Interior.

IID conserved water for transfer to SDCWA in 2004 by entering into voluntary twelve-
month contracts with farmers to fallow some of their farm land. Pursuant to a solicitation
program between April 1 and April 30, 2004, IID entered into 118 twelve-month contracts with
farmers as of July 1, 2004, to fallow approximately 12,127 acres to produce the 20,000 AF of
conserved water transferred to SDCWA in calendar year 2004, plus conserved water for other
QSA and Related Agreement purposes. The monthly and annual schedule of conserved water
created by fallowing for transfer to SDCWA and for other purposes is also contained in
Appendix 1.

Transfers to CVWD are not scheduled to commence until calendar year 2008.

I REVISED ORDER WRO 2002-013 REQUESTED INFORMATION

A. Report on Water Transferred

The Order (p.85 Condition No. 4), requests [ID to verify the amount of water transferred.
Condition No. 4 requests the following information:

(a) The quantity of water diverted at Imperial Dam;
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(b)

(©)

(d)

(e)
®

(4]

An estimate of the quantity of water that is returned to the Colorado River from
diversions made at Imperial Dam;

The quantity of water subject to variation permitted by the IOPP adopted by the
Department of Interior;

Gross diversions at Whitsett Intake plus the quantity of water diverted at Whitsett
Intake pursuant to the Order;

An estimate of the reductions in deliveries to participating farmers;

An estimate of the quantity of water conserved by conservation projects
implemented by the permittee; and

An estimate of the quantity of water conserved by efficiency-based conservation

measurcs.

IID is producing each year an Annual QSA Water Report that identifies IID compliance

with its water conservation, transfer and mitigation obligations under the SWRCB Order and

QSA and Related Agreements. Fifteen tables, based on IID's best estimates as of the date of this

annual report, are included in Appendix 1 entitled:

2004 IID Water Use

Provisional 2005 IID Water Use
SDCWA Transfer Accounting
Salton Sea Mitigation Accounting
CRWDA Exhibit C Accounting
Total Fallowing

SDCWA Transfer Fallowing

Salton Sea Mitigation Fallowing



e CRWDA Exhibit C Fallowing

e JOPP Fallowing

e Early CRWDA Exhibit C Fallowing

e Total Efficiency Conservation

e SDCWA Efficiency Conservation

e CVWD Efficiency Conservation

e SDCWA Diversion at Parker Dam Accounting.

The United States Bureau of Reclamation ("BOR") provides [ID and other users of
Colorado River water with annual reports containing the information requested in Condition
No. 4 (a)-(d). This information can also be found on the BOR website at
http://www .usbr.gov/lc/region/g4000/hourly/use04.html. The BOR does not generally complete
its annual reports until approximately May 1 of each year, and IID has not yet received the final
BOR 2003 or 2004 report. Additionally, IID and the BOR are working to solve certain minor
discrepancies and disagreements over certain calculations and measurements. 11D will revise
this report and the 2003 SWRCB annual report should the final BOR 2003 and 2004 reports or
the resolution of any open issues with the BOR materially change any of the reported
information herein.

The most recent "provisional” information from the BOR for 2004 is contained in
Appendix 1. Pursuant to the information in that report, IID responds to Condition 4(a)-(d) as
follows:

(a) 2, 853,695 AF diverted at Imperial Dam.

(b) 96,575 AF measured return flows to Colorado River.



() IID has an IOPP account allowing variation in consumptive use above 3.1 MAFY
in the aggregate volume of 310,000. IID inadvertently overran in 2003 in the amount of
6,102 AF. The payback of all overruns in the Lower Basin States for 2003 was waived by BOR.
IID had no overrun under the IOPP for 2004.

(d) Gross Diversions at Whitsett Intake — 753,095 AF (return flow credit of 3,064
AF). Diversions at Whitsett Intake, pursuant to the Order — 20,000 AF.

Condition 4(e)-(g). Pursuant to the fallowing contracts in effect for 2004, IID estimates

that it reduced deliveries to participating farmers by approximately 20,000 AF as measured at the
Colorado River, net of return flows, and estimates the quantity of water conserved by fallowing
for transfer to SDCWA m 2004 at 20,000 AF. No water was conserved by efficiency-based
conservation measures for transfers in 2004 pursuant to Revised Order WRO 2002-013.
However, efficiency-based conservation measures implemented pursuant to Order WR 88-20
generated 101,900 AF of conserved water that was transferred to MWD. Appendix 2 identifies
the type of efficiency-based conservation measures utilized and the amount of conserved water
saved by each.

B. Salton Sea Habitat Conservation Stratesy Compliance

Condition Nos. 5 and 6, p.86 of the Order requires the preparation of a plan and annual
reporting on Salton Sea Salinity and elevation, and implementation of the Salton Sea Habitat
Conservation Strategy as described in the Final EIR. On October 23, 2003, IID petitioned the
Chief of the Division of Water Rights to modify Condition Nos. 5 and 6 to be consistent with an
alternate Salton Sea Habitat Conservation Strategy utilizing a specific fallowing-for-transfer
schedule and a fallowing-for-mitigation schedule as reflected in the QSA and Related

Agreements and the September 2003 Amended and Restated Addendum to the Final EIR/EIS.

After allowing for comment on IID's request and consideration of all submitted material, on
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January 7, 2004, the Chief of the Division of Water Rights approved IID's use of the Alternate
Salton Sea Habitat Conservation Strategy. In essence, this alternate strategy has IID create
conserved water by fallowing in addition to the conserved water transferred to SDCWA, on an
annual schedule attached as Appendix 3, and to cause the delivery of mitigation water to the
Salton Sea in order to mitigate salinity and elevation impacts of the IID transfer to SDCWA for
up to 15 years by causing replacement inflow to the Salton Sea to offset the reduced inflow
caused by the IID transfer to SDCWA.

As Appendix 3 illustrates, IID was to create 5,000 AF of conserved water by fallowing in
2003 for Salton Sea mitigation purposes. However, authorization to utilize this alternative
mitigation strategy was not received by IID until early January 2004. On December 19, 2003,
IID informed the Chief of the Division of Water Rights of its intent to "roll over” the 2003
mitigation water into 2004, and no objection was received. Thus, for 2003, IID did not
implement Condition Nos. 5 and 6, as now modified, but added 5,000 AF to its mitigation
obligation for 2004. IID produced a total of 15,000 AF for Salton Sea mitigation purposes in
2004. IID delivered 15,000 AF of fallowed conserved water to the Salton Sea in calendar year
2004. (Note all volumes for transferred conserved water, mitigation fallowing, and delivery of
mitigation water to the Salton sea are in common units of consumptive use, as measured at
Imperial Dam, net of return flows.) The Salton Sea mitigation water was physically delivered by
taking diversions from the Colorado River into the All-American Canal and then discharging the
diversion into the New River. The mitigation volumes were measured by a calibrated weir
equation at the AAC New River turnout. Attached as Appendix 4 is a graph identifying Salton

Sea elevation changes from 2003 through March 26, 2005.



C. Advanced Delivery of Salton Sea Mitigation Water

At the request of the United States Bureau of Reclamation and in consultation with
Lower Basin Colorado River contractors, IID caused 15,880 AF of Colorado River spill waters
to be conserved and delivered to storage in the Salton Sea in satisfaction of future IID mitigation
water delivery. In future years, water will be conserved from fallowed lands in a corresponding
amount, as specified in Appendix 3, and will be left in Lake Mead and, rather than being diverted
directly to the Salton Sea, exchanged for the previously conserved and stored Colorado River
spill. Advanced Salton Sea mitigation water deliveries provide a temporal benefit to the Salton
Sea by satisfying the cumulative mitigation delivery schedule identified in Appendix 3 in
advance of the annual deadlines. An accounting of the water delivered to the Salton Sea in 2004
as advance delivery is contained in Appendix 1.

D. Air Quality Mitigation

Condition No. 8, p.87, requires the IID to implement the monitoring and mitigation plan
described on pp. 3-50 to 3-52 of the Final EIR/EIS; to implement best management practices
("BMPs") to mitigate PM10 emissions associated with fallowing, as described in the Draft and
Final EIR/EIS; to comply with any relevant requirements of the State Implementation Plan for
PM10 Emissions ("SIP") or PM10 rules of the Imperial County Air Pollution Control District
("ICAPCD") or the South Coast Air Quality Management District ("SCAQMD"); and to report
annually on actions taken to comply.

1. Exposed Salton Sea Shoreline Air Quality Mitigation

The use of Salton Sea mitigation water (including the rollover volume from 2003) under
the approved Alternative Salton Sea Habitat Conservation Strategy, and the advance delivery as
described in Section II.C above, prevented the IID transfer of conserved water to SDCWA from

causing any exposed shoreline in 2004. The eventual exposure of Salton Sea shoreline will be
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mitigated through a four-step process that includes (i) access restrictions; (ii) research and
monitoring; (ii1) creating or purchasing offsetting emission reduction credits; and (iv) direct
emission reductions. During 2004, IID commenced the research and monitoring program. IID
began compilation of existing air ciuality data from IID sources and began identifying submerged
and adjacent land ownership. IID is working with local, state and federal agencies to coordinate
and share research and monitoring data.

2. Fallowing-Caused PM10 Emission Mitigation

The implementation of BMPs to minimize PM10 emissions from fallowed lands below

the level otherwise caused by farming the land was implemented in 2003 and continued in 2004.
All contracts between the IID and farmers participating in the fallowing program in 2004
included a contractual requirement in Section 5D, Obligations of Fallowing Party, Dust Control
and Mitigation Requirements that states:

Fallowing Party shall be responsible for and undertake the timely control

of all dust on the Fallow Lands as described on Exhibit D, and shall

provide to IID proof of performance and evidence of the costs and

expenses incurred for dust control and mitigation requirements.

Exhibit D to the 2004 fallowing contracts provides the following:

In order to satisfy mitigation and reporting requirements adopted
pursuant to the Transfer EIR (defined in Recital B), the Fallowing
Party shall be responsible for and comply with the following
requirements:

1. MITIGATION REQUIREMENTS

A. In order to mitigate air quality impacts on Fallow
Lands, any necessary means may be used as appropriate including
but not limited to the following best management practices
("BMPs"):

e Implement conservation cropping sequences and
wind erosion protection measures as outlined by the
US Department of Agriculture Natural Resources
Conservation Service, such as:



- Plan ahead to start with plenty of
vegetation residue, and maintain as much
residue on fallowed fields as possible.
Residue is more effective for wind erosion
protection if left standing.

- If residues are not adequate, small
grain can be seeded about the first of the
year to take advantage of winter rains

- Avoid any tillage if possible

- Avoid any traffic or tillage when
fields are extremely dry to avoid
pulverization.

e Apply soil stabilization chemicals to fallowed lands.

e Re-apply drain water to allow protective vegetation
to be established.

e Reuse irrigation return flows to irrigate windbreaks
across blocks of land including many fields to
reduce wind fetch and reduce emissions from
fallowed, farmed, and other lands within the block.
Windbreak species, management, and layout would
be optimized to achieve the largest feasible dust
emissions reduction per unit water available for
their irrigation.

B. In order to satisfy Imperial County dust control and
mitigation requirements, Fallowing Party will comply with any
lawful conditions required by the Imperial County Air Pollution
Control District.

2. REPORTING REQUIREMENTS

Provide a written report to the Manager of the Water Department
of IID on or before July 31, 2004, and update the report in writing
before November 30, 2004, and July 31, 2005, verifying the
method(s) used to satisfy the mitigation requirements set forth in
Section 1 above and the total costs incurred by Fallowing Party
therefore, including written documentation evidencing such costs.



The mitigation reporting forms submitted by fallowing participants to IID disclosed that
all fallowed fields utilized BMP's as outlined by the U.S. Department of Agriculture Natural
Resources Conservation Service.

The fallowing contracts also condition and limit payments to the Fallowing Party to
compliance with the mitigation requirement. (See Sections 2A and 2B and 12.) A copy of a pro
forma 2004 contract between participating farmers and the IID is attached as Appendix 5. All 69
fields participating in the first thirteen-month fallowing program were inspected by IID in
January 2004. In July 2004, all 118 of the newly-fallowed fields from the 2004 contracts, as well
as the 69 fallowed fields from the 2003 contracts, were inspected by IID. In addition, in October
2004 IID assisted USBR in a verification of fallowed fields utilizing a random 5% acreage spot
check. The IID is not aware of any instances of noncompliance with the contractual
requirements as of the date of this report.

3. SIP, ICAPCD and SDCOMD PM10 Mitigation Compliance

The actions required of participating farmers by IID to mitigate air quality impacts
caused by fallowing also satisfy and comply with any relevant and applicable requirements for
PM10 emissions under the SIP and the rules of the IAPCD and the SCAQMD.

E. Lower Colorado River Mitigation

On October 10, 2003, USBR, MWD and SDCWA entered into an agreement whereby
SDCWA and MWD shall pay up to a total of $6.236 million in 2003 dollars to USBR, and
USBR shall perform all measures required under the USFWS Biological Opinion for the Interim
Surplus Criteria, Secretarial Implementation Agreements, and Conservation Measures on the
Lower Colorado River, Lake Mead to the Southerly International Boundary Arizona, California
and Nevada (January 12, 2001). On November 7, 2003, SDCWA established the account from

which USBR may withdraw funds to pay for work in furtherance of satisfying the BO mitigation
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measures. SDCWA has reported to IID that USBR has not yet used any funds, but plans on

beginning work in 2005.

F. Tamarisk Scrub Habitat Conservation Strategy

The Tamarisk Scrub Habitat Conservation Strategy has three components referred to as
Tree Habitat 1, 2 and 3.

Tree Habitat 1 — In 2004, the Implementation Team (consisting of representatives of IID,
U.S. Fish and Wildlife Service, and California Department of Fish and Game) began
development of survey protocol for a desert vegetation survey. The results of this survey, along
with the results of the drain vegetation survey conducted in late 2004, will be used to determine
tamarisk scrub and other tree habitat acreage for future mitigation requirements.

Tree Habitat 2 — No construction of seepage recovery systems was scheduled for 2004, so
no habitat survey or replacement was required.

Tree Habitat 3 — No breeding surveys were necessary in 2004.

G. Drain Habitat Conservation Strategy

The Drain Habitat Conservation Strategy has three components referred to as Drain
Habaitat 1, 2 and 3.

Drain Habitat 1 — A vegetation survey of the drains utilizing the required protocol was

completed in December 2004. A site selection process was also developed to prioritize criterion
to aid in the identification of potential sites for the construction of the managed marsh areas.

Drain Habitat 2 — No dredging of the river deltas between February 15 and August 31

occurred in 2004.

Drain Habitat 3 — IID completed the drain vegetation survey in December 2004, which

will be used to identify vegetated areas that may be potential breeding habitat for covered
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species. No areas identified as potential breeding habitat by the above survey were disturbed
during the breeding season.

H. Desert Pupfish Conservation Strategy

The Desert Pupfish Conservation Strategy has six components referred to as Desert
Pupfish 1, 2, 3, 4, 5 and 6.

Desert Pupfish 1 — IID operated and maintained the drains in 2004 so as not to reduce any

pupfish habitat.

Desert Pupfish 2 - There were no effects from water conservation on drain water quality

because only fallowing conservation was utilized in 2004.

Desert Pupfish 3 — Salton Sea shrinkage as a result of the Transfer Project will not

commence until 2018 at the earliest because of the utilization of the Alternate Salton Sea
Strategy discussed above. Therefore, creation of additional pupfish habitat by extending or
modifying existing drains to maintain Salton Sea connectivity is not anticipated until 2018 at the
earliest.

Desert Pupfish 4 — In 2004 the Implementation Team began development of a pupfish

monitoring protocol for use in future drain monitoring efforts and for the pupfish abundance and
distribution monitoring mitigation requirement.

Desert Pupfish 5 — The study to examine the effects of drain maintenance practices on

pupfish will commence following completion of the monitoring protocol referenced in Desert
Pupfish 4, above.

Desert Pupfish 6 — Inapplicable in 2004 because there was no construction activity in any

pupfish habitat portion of the IID drains.
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I. Razorback Sucker Conservation Strategy

During 2004, the IID did not dewater any of its main canals or reservoirs requiring the
capture, transport and return of stranded razorbacks to the Colorado River. During 2004, the
Implementation Team began development of a razorback sucker capture and relocation protocol.

J. Selenium Concentration, Discharge and Reduction Study

The IID is to prepare a study plan, obtain approval of the study plan by the Chief of the
Division of Water Rights, complete the study and prepare a report, all before implementation of
efficiency-based conservation measures that will yield 25,000 AFY. Such yield is not currently
anticipated until after 2012; however, in 2004 IID began funding portions of an ongoing study
conducted by the USGS Columbia Environmental Research Center (CERE) to determine
selenium threshold limits, selenium transfer mechanisms and identify applicable surrogate
species. Additionally, IID is negotiating a contract with the USGS — Western Fisheries Research
Center to conduct a four-year evaluation of selenium concentrations in water, sediment and
tissue in [ID-managed drains tributary to the Salton Sea. A copy of the focus and status of such
study is attached as Appendix 6.

K. Recreation and Aesthetics Mitigation

Salton Sea shrinkage as a result of the Transfer Project will not commence until 2018 at
the earliest because of the utilization of the Alternate Salton Sea Strategy described above.
Therefore, no relocation of boat launch and access facilities or campgrounds was necessary

during 2004.

-13-



III. CONCLUSION

This 2004 Annual Report is based on the information available to the IID at the time of
its preparation. IID staff and consultants are available to answer any questions that the Chief of
the Division of Water Rights may have. For further information, please contact the following:

John R. Eckhardt Ph.D., P.E.
Imperial Irrigation District
Executive Program Manager
IID/SDCWA Water Transfer-QSA
P.O. Box 937

Imperial, CA 92251

(760) 339-9736 (phone)
jreckhardt@jiid.com (email)
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AGREEMENT FOR FALLOWING LAND
IN THE IMPERIAL IRRIGATION DISTRICT

THIS AGREEMENT FOR FALLOWING LAND IN THE IMPERIAL IRRIGATION
DISTRICT (“Agreement”) is made and entered into as of the 1 day of July 2004, by the
Imperial Irrigation District (“IID”) and the person(s) or entity referred to as “Fallowing Party”
listed on the signature page of this Agreement (collectively, “Parties”), each of which is at times
referred to individually as Party.

RECITALS

A. IID, as a trustee under the California Irrigation District Law, holds water rights to
and diverts water from the Colorado River for distribution and use within its service area.

B. IID has completed an environmental assessment of proposed water conservation
and transfer activities pursuant to the California Environmental Quality Act ("CEQA"), as set
forth in a Final EIR/EIS for the IID Water Conservation and Transfer Project certified by IID in
June 2003, as supplemented by an Amended and Restated Addendum thereto certified by IID in
October 2003 (collectively, "Transfer EIR").

C. IID has entered into a conserved water transfer agreement with the San Diego
County Water Authority ("SDCWA") which involves the creation of conserved water by
fallowing until 2017 for transfer to SDCWA and/or use for environmental mitigation of impacts
of reduced inflow to the Salton Sea. In addition, IID has entered into an agreement with the
United States and others to limit its diversions under Priority 3 and to repay certain "overuse" on
an agreed-upon schedule. IID will create conserved water by fallowing for those purposes as
well.

D. Fallowing Party owns or leases agricultural property within the IID service area
described and/or depicted on Exhibit A attached hereto (“Fallow Lands”).

E. If Fallowing Party is a lessee of the Fallow Lands, the identity of the lessor, any
sublessor, and the fee owner, and the remaining term of the lease or sublease is identified on
Exhibit B attached hereto.

F. Fallowing Party is willing to fallow the Fallow Lands for the limited time period
and in accordance with the other terms and conditions set forth herein, in order to assist IID in
meeting its obligations described above.

NOW, THEREFORE, IN CONSIDERATION OF THE ABOVE RECITALS AND THE
COVENANTS AND OBLIGATIONS SET FORTH HEREIN, THE PARTIES AGREE AS
FOLLOWS:



1. Term

The term of this Agreement ("Term") shall commence on Julyl, 2004 ("Start Date") and
expire on June 30, 2005.

2. Payment

As consideration for Fallowing Party's performance of its obligations hereunder, IID shall
make payments to the Fallowing Party in the following manner:

A. Payment for Fallowing.

The total amount of $ ($60/acre-foot x ## acres x #.# acre-feet/acre)
shall be divided into three (3) equal payments. The first payment shall be made on or
before August 31, 2004. The second payment shall be made before December 31, 2004,
provided that IID has verified that Fallowing Party is in compliance with this Agreement.
The third and final payment shall be made no later than August 31, 2005, provided that
IID has verified that Fallowing Party has fulfilled all of its obligations under this
Agreement. If at any time the IID determines that Fallowing Party is in noncompliance
with this Agreement, payments may be suspended as provided in Section 11.

B. Payment for Dust Control and Mitigation.

Fallowing Party shall be reimbursed for its actual out of pocket costs for dust
control and mitigation compliance in conformance with Exhibit D in two (2) equal
payments. The first payment shall be made before December 31, 2004, provided that IID
has verified that Fallowing Party is in compliance with this Agreement. The second and
final payment shall be made no later than August 31, 2005, provided that IID has verified
that Fallowing Party has fulfilled all of its obligations under this Agreement. If at any
time the IID determines that Fallowing Party is in noncompliance with this Agreement,
payments may be suspended as provided in Section 11. For purposes of dust control and
mitigation cost reimbursement under this subsection, costs shall mean any and all
additional out of pocket costs incurred by the Fallowing Party to implement required dust
control and mitigation as required by Exhibit D that would not have been incurred by
Fallowing Party if Fallowing Party hand not been a Party to this Agreement.

3. Applicability of Williamson Act

Fallowing Party represents that, either:

A. No portion of the Fallow Lands is subject to a contract pursuant to the
California Land Conservation Act of 1965 ("Williamson Act") with the County of Imperial or
other agency; or

B. If all or any portion of the Fallow Lands is subject to a Williamson Act
contract, said contract does not prohibit fallowing of the Fallow Lands as required pursuant to
this Agreement.



This Agreement is not intended to impede or prevent compliance with any Williamson
Act contract applicable to the Fallow Lands or to adversely affect any rights or benefits accruing
thereunder.

4, Fallowing Party Representations and Warranties

The Fallowing Party represents and warrants to IID the following:
A. The Fallow lands are within the IID Service Area receiving water.

B. Fallowing Party is either the fee title owner of the Fallow Lands or the
lessee of the Fallow Lands and as such, has the full right, power and authority to execute
this Agreement and to carry out each and every obligation hereunder. To the best of
Fallowing Party's knowledge, no legal impediment exists regarding the Fallow Lands to
prevent Fallowing Party from entering into or performing under this Agreement; this
Agreement will be a legal and binding obligation of Fallowing Party enforceable against
Fallowing Party in accordance with its terms and will not violate any provisions of any
agreement to which Fallowing Party is a party or to which Fallowing Party is subject; and
Fallowing Party’s agreement to fallow the Fallow Lands does not and will not violate
applicable laws or recorded documents affecting the Fallow Lands.

C. The Fallow Lands have not been contracted for fallowing the previous two
years.

D. The Fallow Lands are whole fields equal to or greater than (10) acres with
defined historic boundaries.

E. The Fallow Lands have been irrigated for crop production or leaching, or
used as duck ponds the previous three (3) years, accounting for the years contracted for
fallowing..

F. The Fallow Lands would have been planted for agricultural production in

the crop(s) identified on Exhibit C, leached or used as duck ponds during the Term of this
Agreement had the lands not been fallowed pursuant to this Agreement.

G. All information submitted by the Fallowing Party to the IID in Fallowing

Party's Proposal to Fallow is true and correct as of the time of submittal and as of July 1,
2004.

H. The Fallow Lands are zoned agriculture and Fallowing Party will take no
action to cause or support a change in such zoning during the contracted-for fallowing
period.

L Fallowing Party acknowledges that IID retains all water rights to the
Colorado River in its name and control as a trustee under the California Irrigation District
Law, and no water rights or other rights to water are created by this Agreement.



J. Fallowing Party has provided IID with an accurate and complete written plan
and schedule to accommodate service pipes.

5. Obligations of Fallowing Party

A. Fallowing

Fallowing Party shall fallow the Fallow Lands during the Term defined in this
Agreement which requires that there be no irrigation, application or use of water thereon
during the Term.

B. Dust Control and Mitigation Requirements

Fallowing Party shall be responsible for and undertake the timely control of all
dust on the Fallow Lands as described on Exhibit D, and shall provide to IID proof of
performance and evidence of the costs and expenses incurred for dust control and
mitigation requirements.

C. Weed Control

Fallowing Party shall be responsible for and undertake the timely control of all
weeds on the Fallow Lands as required by the Imperial County Ordinance, Title 9,
Division 18; “ABATEMENT OF WEEDS AND OTHER VEGETATION.”

D. Water Charges and Fees

Fallowing Party shall continue to be responsible for all water delivery and water
availability charges on lands owned and leased within the IID service area subject to
IID’s Regulation No. 11 as if this Agreement were not in effect, and all such charges
shall be timely paid before they become delinquent.

E. Taxes

All real and personal property taxes, assessments or other charges of every
description levied on or assessed against the Fallow Lands or improvements on the
Fallow Lands shall remain the sole responsibility of the Fallowing Party. All tax
payments shall be made directly to the charging authority prior to delinquency.

F. Insurance

Fallowing Party shall acquire and maintain liability insurance coverage on the
Fallow Lands in the amount of $1,000,000 and shall name IID as an additional insured on
each such policy. Proof of such insurance coverage shall be provided to IID by a copy of
an applicable document from the insurer at the time of execution of this Agreement.



G. Right of Entry

Fallowing Party agrees that IID and its designees shall have the right to enter the
Fallow Lands and, to the extent necessary, other land owned or leased by Fallowing Party
for the purpose of verification, monitoring, and enforcement of compliance with this
Agreement.

H. If Land is Already Subject to Leases or Contracts

Fallowing Party shall be responsible for compliance with the terms, covenants and
conditions of any existing leases and/or contracts affecting the Fallow Lands, and shall
defend, indemnify and hold IID harmless from any claim by any third party for any
damages asserted to be caused by Fallowing Party's agreement to or performance under
this Agreement.

6. Governing Law

This Agreement shall be interpreted, governed by and construed under the laws of the
State of California.

7. No Third-Party Rights

The Parties do not intend to create rights in or to grant remedies to any third party as a
beneficiary of this Agreement.

8. Assignment

This Agreement shall be binding upon and inure to the benefit of the Parties and their
permitted successors and assigns. No Party may assign or transfer its rights or obligations under
this Agreement without the prior written consent of the other Party hereto.

9. Change in Legal Status Affecting Fallow Lands

During the term of this Agreement, any activity affecting the legal status of the Fallow
Lands shall carry forward all obligations provided in this Agreement. Any party acquiring title
to the Fallow Lands or taking assignment or sublease of the lease of the Fallow Lands shall be
bound to the Term of this Agreement as if a signatory. In the event of any change affecting the
legal status of the Fallow Lands, Fallowing Party shall notify IID in writing within ten (10) days
of such change.

10. Legal Effect on Fallow Lands

Except as otherwise expressly stated herein, nothing herein shall be construed as
affecting the legal status of the Fallow Lands, including, but not limited to , the effect of liens,
encumbrances, statutory or regulatory requirements, or entitlements. Fallowing Party agrees that
IID is not responsible for, and no action or conduct of IID, its staff or other representatives, shall
be construed as advice or identification of the legal effect or consequences, if any, of the
Fallowing Party’s decision regarding fallowing.



11. Non-precedent

Nothing contained in this Agreement nor the execution of this Agreement shall be
deemed to give the Fallowing Party any rights to obtain any similar agreement after the
expiration of the Term. In addition, IID reserves the right to change any rules governing the
fallowing of land to create conserved water in any future agreement and to determine the
provisions of any future agreement relating to the fallowing of land to create conserved water.

12. Noncompliance With Terms of Agreement

If IID determines at any time that the Fallowing Party is in noncompliance with or has
breached this Agreement, the Fallowing Party will be provided notice of such noncompliance or
breach at the address referenced in Section 14 below, and shall have thirty (30) days from the
date of such notice to cure the noncompliance or breach. If the noncompliance or breach is not
timely cured, remaining payments may be withheld by IID and, in addition, Fallowing Party will
be responsible for any other losses suffered by IID as a result of the noncompliance or breach.
Nothing contained herein shall preclude the IID from exercising any other available remedy in
law or equity, including specific performance.

13. Entire Agreement

This Agreement constitutes the entire understanding of the Parties hereto.
14. Amendment

This Agreement may not be modified or amended except in writing executed by the
Parties.

15. Contacts

A. All notices, requests, demands, payments, and other communications
required or permitted under this Agreement shall be in writing and shall be deemed to
have been received either when delivered or on the fifth (5th) business day following the
mailing, by registered or certified mail, postage prepaid return receipt requested,
whichever is earlier, addressed as set forth below:

1) If to IID:

Manager, Water Department
Imperial Irrigation District
333 East Barioni Boulevard
P.O. Box 937

Imperial, CA 92251



2) If to Fallowing Party:

Name
Address

B. Any Party may change the addressee or address to which communications
or copies are to be sent by giving notice of such change of addressee or address in
conformity with the provision of this Paragraph 15 for the giving of notice.

16. Counterparts

This Agreement may be executed in counterparts, each of which, when executed and
delivered, shall be an original and all of which together shall constitute one instrument with the
same force and effect as though all signatures appeared on a single document.

17. Recording of Memorandum of Agreement.

Fallowing Party agrees that IID may, and Fallowing Party will cooperate to permit, a
memorandum identifying the existence and summary of this Agreement to be recorded in the real
property records for the County of Imperial.

IN WITNESS WHEREQF, the Parties hereto have executed this Agreement on the day
and year first above written.

IMPERITAL IRRIGATION DISTRICT

Manager, Water Department

FALLOWING PARTY as
o Lessee of Fallow Lands
o0 Owner of Fallow Lands

Signature

Print Name

Signature

Print Name




EXHIBIT A

FALLOW LANDS

Canal

‘ Gate

Farm Services Agency (FSA)
Acreage = ## acres




EXHIBIT B

CONSENT OF FEE OWNER, LESSOR, SUBLESSOR AND
LEASE TERM (AS APPLICABLE)

We consent to the Lessee (Fallowing Party as defined in the Agreement)
fallowing the Fallow Lands as defined in Exhibit B for the period July 1, 2004 to
June 30, 2005.

Fee Owner

Name
Address
Address

Signature

Lessor (As Applicable)

Name
Address
Address

Signature

Sublessor (As Applicable)
Name
Address
Address

Signature

Remaining Term of Lease

Remaining Term of Sublease
(As Applicable)




EXHIBIT C

CROP(S) THAT WOULD HAVE BEEN GROWN ON THE FALLOW LANDS

CANAL

GATE

ACREAGE

List only the farmable acres (FSA Acreage)

DATES CROP

SUMMER 2004

FALL 2004

WINTER 2004

SPRING 2005

SUMMER 2005

Note: Crop Includes Leaching and Duck Ponds



EXHIBIT D

DUST CONTROL AND MITIGATION REPORTING REQUIREMENTS
APPLICABLE TO CONSERVATION BY FALLOWING FOR 2004-2005

In.order to satisfy mitigation and reporting requirements adopted pursuant to the
Transfer EIR (defined in Recital B), the Fallowing Party shall be responsible for and comply with
the following requirements:

1. MITIGATION REQUIREMENTS

A. In order to mitigate air quality impacts on Fallow Lands, any necessary means
may be used as appropriate including but not limited to the following best management
practices ("BMPs"):

e Implement conservation cropping sequences and wind erosion protection measures as
outlined by the US Department of Agriculture Natural Resources Conservation Service,
such as:

— Plan ahead to start with plenty of vegetation residue, and maintain as much
residue on fallowed fields as possible. Residue is more effective for wind erosion
protection if left standing.

— If residues are not adequate, small grain can be seeded about the first of the
year to take advantage of winter rains

— Avoid any tillage if possible
— Avoid any traffic or tillage when fields are extremely dry to avoid pulverization.

¢ Apply soil stabilization chemicals to fallowed lands.
e Re-apply drain water to allow protective vegetation to be established.

e Reuse irrigation return flows to irrigate windbreaks across blocks of land including many
fields to reduce wind fetch and reduce emissions from fallowed, farmed, and other lands
within the block. Windbreak species, management, and layout would be optimized to
achieve the largest feasible dust emissions reduction per unit water available for their
irrigation.

B. In order to satisfy Imperial County dust control and mitigation requirements,
Fallowing Party will comply with any lawful conditions required by the Imperial County Air
Pollution Control District.

2. REPORTING REQUIREMENTS

Provide a written report to the Manager of the Water Department of 1ID on or before

July 31, 2004, and update the report in writing before November 30, 2004, and July 31,
2005, verifying the method(s) used to satisfy the mitigation requirements set forth in
Section 1 above and the total costs incurred by Fallowing Party therefore, including written
documentation evidencing such costs.
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. United States Department of the Interior

U. S. GEOLOGICAL SURVEY

Columbia Environmental Research Center
4200 New Haven Road
Columbia, Missouri 65201

Evaluation of the effects of dietary selenium on the desert pupfish (Cyprinodon macularius).

A proposal submitted by the Columbia Environmental Research Center (CERC) to Scott Sobiech
and Carol Roberts of the U.S. Fish and Wildlife Service, Carlsbad Fish and Wildlife Office,
Carlsbad, California for submission to the Joint Power Authority

The goal of this proposed project is to determine the effects of dietary.selenium on desert pupfish
(Cyprinodon macularius) that inhabit Imperial Valley agricultural drains and shoreline pools at
the Salton Sea. Results of this project will be used to determine if proposed management actions,
specifically actions taken as part of the Imperial Irrigation District’s Habitat Conservation Plan,
are sufficient to conserve the pupfish in the Imperial Valley. To directly assess the potential toxic
effects of dietary selenium ori fish in the Imperial Valley, survival, growth, egg production and
hatching, biochemical indicators, teratogenesis, and bioaccumulation of selenium by pupfish will
be evaluated in chronic exposures covering multiple stages of the pupfish life cycle. Threshold
concentrations for toxic effects selenium will be established based on selenium concentrations in
the diet.and in the tissue of pupfish. Fractionation and speciation of selenium among tissue
compartments will be conducted for diet samples and pupfish tissue samples tq provide more
suitable measures of residue-based Se effects thresholds in these chronic dietarly exposures,
selenium exposures occurring in wild pupfish populations, and in other fish (¢.g., Gambusia) and
invertebrates that make up the diet of fish inhabiting the Imperial Valley. Fractjonation and
speciation of Se in tissues has recently been identified as a critical data gap in the interpretation
of virtuaily all previously conducted Se ecotoxicological studies (Sappington ¢f al. 2002).

There are 6 tasks associated with this project:

(1) Develop methods for culturing pupfish :

(2) Develop methods for conducting early-life stage toxicity tests with pupfish

(3) Conduct acute water-borne exposures with pupfish

(4) Develop methods for dosing selenium in the diet of pupfish

(5) Evaluate effects of dietary selenium exposure on selenium bioaccumulation and
reproduction of desert pupfish

(6) Evaluate effects of dietary and matemnal selenium exposure on early life-stage pupfish

The FWS Carlsbad Fish and Wildlife Office provided $100,000 to CERC for development of
methods for conducting dietary toxicity tests with pupfish. Tasks 1, 2, and 3 have been
completed with funding received from the FWS (Besser et al. 2004). Partial funding has been
received from FWS for Task 4. Additional funding is needed to complete Tasks 4, 5, and 6.
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1. Develop methods for culturing pupfish

The objective of this task was to obtain pupfish under appropnate perrmt in c_oordination with
the Region 2 Regional Office in Albuguerque, New Mexico and the California Department of
Fish and Game. A total of 38 live pupfish were received by CERC on June 6, 2002. Pupfish
have been successfully maintained in the laboratory under culturing conditions at a salinity of
10 parts per thousand (ppt) with a diet of live brinc shrimp and flaked fish food (Besser-et al.
2004). The cultures produced 25 to 100 eggs/day at 23°C. During a 160-day period, the initial
cohort of 38 adults produced 8,419 eggs. Hatching of eggs was typically greater than 80%
after a one week incubation period and survival of the juveniles was excellent. The juvenile
pupfish were reared to reproductive maturity in about a 6 month period. Both the second and
third generation offspring were used for acute toxicity tests (Task 2) and for development of
methods for conducting chronic toxicity tests (Task 3).

Status: Completed.

2. Conduct acute water-borne exposures with pupfish

The objective of this task was to conduct acute 96-h toxicity tests with selenate, selenite, and
selenomethionine using two life stages of pupfish or fathead minnows (Pimephales
promelas; a species that has been widely used as a laboratory test organism; Besser et al.
2004). Toxicity tests were conducted with newly-hatched larvae (<24 h old) and 3- to 6-
month old juveniles (average length 29 mm) pupfish, and with comparable age groups of
fathead minnows (Table 1). Acute toxicity differed widely among three chemical forms of
selenium (selenate, selenite, and selenomethionine) and between fish species and age groups.
In tests with all three selenium forms, pupfish were generally less sensitive than fathead
minnows, which are among the most sensitive aquatic taxa to acute toxicity of waterborne
selenium. For pupfish, larvae were more sensitive than juveniles to selenite, but juveniles
were more sensitive to selenate and selenomethionine. For both species, toxicity generally
increased in the order: selenate < selenite < selenomethionine. Lowest median letha!

concentrations (LC50) for pupfish were 38 mg/L for selenate, 22 mg/L for selenite, and 0.44
. mg/L for selenomethionine.

The sensitivity of pupfish to acute toxicity of waterborne selenium may not provide a reliable
prediction of the potential for chronic selenium toxicity. Fathead minnows, which are
consistently among the most sensitive fish species to acute selenium toxicity, are not highly -
sensitive to chronic selenium toxicity. Whereas, sunfish (Lepomis) and Pacific salmon
(Onchorhynchus), which are consistently among the most sensitive genera in chronic toxicity
studies, are not highly sensitive to acute toxicity (Besser et al. 2004). Chronic selenium
toxicity in fish is typically caused by different exposure routes (selenium-contaminated dicts)

and chronic effects are expressed on different target organs (reproductive tract) than acute
toxicity.

~ Status: Completed.

doo3
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'3, Develop methods for conducting early-life stage toxicity tests with pupfish

The objective of this task was to develop methods for conducting early life stage toxicity
tests with pupfish (Table 2; Besser ct al. 2004). Newly-hatched pupfish performed well under
test conditions for early life-stage toxicity tests, with virtually no mortality during a 90-d
study. Pupfish larvae thrived on a diet of live brine shrimp, and were able to switch to a diet
of laboratory-cultured aquatic oligochaetes (Lumbriculus variegatus) after 48 days. Pupfish
fed a diet that included oligochaetes grew more rapidly than those fed only brine shrimp and
reached reproductive maturity by the end of the 90-d study. Pupfish from the oligochaete diet
treatment that were transferred to a breeding tank began spawning immediately and produced
large numbers of eggs during a three-week observation period. Hatching success (90%) and
larval survival (96%) were excellent. The use of the oligochaete diet would be advantageous
for the design of chronic dietary toxicity tests, as the greater biomass and longer life cycle of
oligochactes, relative to brine shrimp, would facilitate production of the large quantity of
selenium-dosed food required for tests with adult pupfish. Supplemental studies conducted at
CERC suggest that pupfish can be switched to a diet of live oligochaetes at an earlier age (at
about 5 weeks) than was attempted in this study. Scientists at the U.S. Environmental
Protection Agency have developed methods for using metal-dosed oligochaetes in dietary
toxicity studies with freshwater fish and these methods could be adapted to dose oligochaetes
with selenium for future dietary toxicity studies with pupfish.

Results of these studies indicate that pupfish are highly suitable for laboratory culture and

- toxicity testing, and that the rapid sexual maturation of this species should facilitate
completion of life cycle testing (egg-larvae-juvenile-adult-F1) in a period of about six
months. To be realistic simulations of selenium exposure in contaminated habitats, such
studies should include exposure to selenium via diets of live brine shrimp and/or :
oligochaetes, although additional methods development will be necessary to characterize the
uptake and bioavailability of selenium into potential live diets (Task 4).

Status: Completed.

4. Develop methods for dosing selenium in the diet of pupfish

The objective of this task will be to develop methods for dosing selenium in live brine shrimp
and live oligochaetes, which will be used to prepare Se-contaminated experimental diets for
feeding pupfish in Tasks 5 and 6. Studies will be conducted to evaluate the time it takes
selenium to reach steady state concentrations in brine shrimp or in oligochaetes. A varicty of
selenium forms (i.e., selenite, sclenate, or selenomethionine) and sources of selenium (i.e.,
water, sediment, or food) will be evaluated in these studies. Methods will be developed to
quantify the distribution of selenium residues among tissue fractions (e.g., Fan et al. 2002,
Wallace et al. 2003) and to speciate the Se according to-organic or inorganic character
(Cappon and Smith 1981). Tissue fractionation of Se-contaminated experimental diets will
provide useful information for monitoring representative food items in pupfish habitats.



03/23/04 09:28 FAX 760 431 5901 US FISH AND WILDLIFE

—————

@oos

Status: Pending

Budget: $30,000 funding has been obtained from FWS. An additional $138,000 is required
for selenium analyses and for the development and optimization of tissue fractionation and
speciation methods. This is included in the fiscal year (FY) 2004-2005 budget.

_ 5. Evaluate effects of dietary selenium exposure on selenium bicaccumulation and
reproduction of desert pupfish

The objective of this task will be to cvaluate the bioaccumulation of selenium from live Se-
contaminated diets by juvenile and adult pupfish at a constant concentration of selenium in
water. Dietary exposures will start with juvenile pupfish, about 3 months before the onset of
reproduction, and will continue for about 2 months during active reproduction. These
exposures will be in accordance with ASTM and EPA methods. Depending on the outcome
of the studies conducted under Task 4, it is anticipated that a separate exposure system will
be maintained to dose live oligochaetes for feeding the pupfish during this study.

Endpoints measured in the study will include: survival, growth, bioaccumulation of selenium
before and during the period of reproduction. Fecundity, egg hatchability, teratogenesis, and
viability of offspring will be evaluated. Viability will be determined by comparing responses
of offspring to an additional stressor (e.g., sensitivity to a reference toxicant). Biochemical
indicators of stress or histopathology will also be evaluated in adult pupfish or in offspring
from these reproductive exposures. Measures of selenium in various tissue fractions in the
diet and in the pupfish will also be performed on select samples (Task 4). Embryos produced
from this study will be used to start the early-life-stage study (Task 6).

Status: It is anticipated that it would take about 3 months to conduct the pre-reproduction
exposures, and about 2 months to conduct the reproduction studies, and an additional 6
months to complete the chemical analyses of the diets and tissue samples.

Budget: $299,000. This is included in the FY 2004-2005 budget.

Experimental design: 6 treatments x 4 to 8 replicate chambers/treatment = 48 (2 diluters if 2
replicates/40-L aquaria). It is anticipated that a separate diluter would need to be maintained
to dose the live diet. The number of replicates and treatments will likely be adjusted based
on the logistics of producing the live diet dosed with selenium (Task 4).

6. Evahiate effects of dietary and maternal seleniuin exposure on early life-stage pupfish

The objective of this task will be to evaluate the toxic effects of dietary selenium on newly-
hatched pupfish. Effects of dietary selenium exposure will be compared between cohorts of
pupfish hatched from Se-exposed parents (Task 5) and cohorts hatched from uncontaminated
eggs. Methods used to conduct these exposures will be in accordance with ASTM and EPA
methods. Depending on the outcome of the studies conducted under Tasks 4, it is anticipated
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that a separate exposure system will be maintained to dose live brine shrimp or live
oligochaetes for feeding the pupfish during this study. Endpoints measured in the study will
include: survival, growth, teratogenesis, biochemical indicators, and bioaccumulation of
selenium by pupfish in exposures conducted for up to 90 days (e.g., samples collected for

bicaccumulation on Day 0, 3, 7, 14, 28, 56, and 90).

Fractionation of selenium in tissues of diet organisms and pupfish will also be performed on
select samples. Threshold concentrations for selenium toxicity will be determined based on
Se concentrations in both tissue and diet for both cohorts of pupfish. Results of this selenium
fractionation study will be used to develop methods for monitoring toxic forms of selenium
in tissues of surrogate fish species (e.g., Gambusia) or of various invertebrates that make up
the diet of fish inhabiting the Imperial Valley.

Status: It is anticipated that it would take about 3 months to conduct these exposures and an
additional 3 months to complete the chemical analyses of the diets and tissue samples.

Budget: $225,000. This will be included in the FY 2005-2006 budget.

Experimental design: 6 treatments x 3 replicates/sampling date x 7 sampling dates (0, 3.7,
14, 28, 56, 90 days) = 126+3 controls = 129 samples (3 diluters if 4 replicates/aquaria). It is
anticipated that 2 diluters would need to be maintained to dose the live diet. Fewer diluters
may be used if subsamples are collected from replicates for bioaccumulation and growth
measurements (e.g., thinning fish over time as they grow). The number of replicates and
treatments will likely be adjusted based on the logistics of producing the live diet dosed with
selenium (Task 4). ,
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